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ABANDONMENT. 

Whea uncterwriters ensure tlie carg<y and caK^ingd vm bdard a shipt^ 
on a whaling voyage, a letter seasonably written, to t^em by the aia^ 
sured, informing them that the ship is lost by stranding, and tendering 
wa abandonment to them of the interest in "ihe ^Sitrge^w^ ht as it has 
beei^ insured by them, is suidi an abandonment 'bs entires the assured 
to recover for a total loss, if sBch lose is Sustained .^-hiM«c^ -ataivi 
VThoKng Ifu. Go., 9 Metcgdf'9 R., p. 354. Ma$$. (18(^6.) 

fLoring ^ Miot, cUed 2 Marsh. Jks {3d ed.) 610 ; 2 PkU. ini. \2d 
e<2.) 394; Columbian Ins. Go. v. GaUeU, 12 WhecU., 383; Murray^. 
Hatch, 6 Mass., 478; Reynolds v. Ocean Ins. Go., 22 Pick., 191 ; Par 
tapsco Ins. Go. v. SouthgOte, 5 Pet. 604. 

Curtis S^ CUfford, contra, died Dickey v. Neio York fyi. Gb.^ 4 Couk^ 
222 ; Suydam v. Marine Ins, Co. 1 Johns. 190, and ^ Johns. 138 ; Dorr 
V. iV. England Marine Jbts, Co. 4 ^a^^., 2i30 ; Pierce v. dc<;a9i Ibn. 0» 
18 Ptcife., 93.) 

ACCOMMODATION ENDORSER. 

W., was the accommodation endorser of his son N., on a note to B., 
payable at the eomplaiaants' bank,* en the 'SW Julyi By ao error of ' 
their clerk the note, when left for ooUecddia, w«s entered ds due the 
31st August, and was not presented for payment at its maturity, nor 
any notice of its non-payment giy^Q, N/wati aware. of there being a 
. mistake at the bank as to the <time when the note would -fall^ne ; but 
to provide for its renewal in case it should be propedy presented, he 
prepared a new note for the same unotint»- dated 3l€^ JTtlly, -ailMl htfi 
check for the disco^mt, and left the same with his ps^rtnat» wh(f wsb 
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the notary of tho bank,^to obtain his father's endorsement on the ncite, 
and renew the old note if it were presented on that day. W., on the 
31st July, called on the notary and endorsed the new note ; but no- 
thing was done with it. B. claimed the amount from the bank on the 
neglect to charge the endorser, and the bank paid B. and then Fued 
W. on the old note. W. defendod the suit. Some months after, two 
large mortgages of W. to the bank, on distinct parcels of land, fell due, 
and W. desired an extension of payment The result waa an agree- 
ment, by which W. paid about one-third of N.*s note, and executed a 
new mortgage to the bank for the amount of the two former, payable 
at a future day, and embracing both parcels of land. Held, that the 
mortgage was not usurious. 

A doubtful claim prosecuted m good faith is a good consideration 
for a promise made on compromising and settling it ; and the promise 
cannot be impaired by showing that the claim was invalid. 

And where an endorser, discharged by the laches of the holder, with 
full knowledge of the facts, yields to the claim )f the holder and pro- 
mises to pay the note, an action on the note can be maintained on' 8u<;h 
promise. — BrooJdyn Bank v. Waring et al, 2 Sandford^s Oh, R,; p. 1. 
N. Y. (1847.) 

(The Assistant Vice-Chancellor, cited Mechanics* Bank of N. Y". 
V. Griswold, 7 Wend.f 165 ; Commercial Bank of Albany v. H\tghSk, 17. 
Wend., 9i; TehbetU v. Dowd, 23 Wend., 379, 411 ; Davis v. Gowen, 
5 Shepley, 387 ; Russell v. Cook, 3 Hill, 504 ; Stoddard v. Mix, ti 
Conn,, 1*2; Leonard v. Leonard, 2 Ball and B,, 171 ; Steele v. White 
2 Paige, 478.) 



ADMINISTRATOR. 

The probate courts in this State (Miss;) have no jurisdiction of a 
bill of review. • 

A settlement of his account by an Administrator, made without 
giving the notice prescribed by the statute, is void. 

Disbursements made by an administrator for the board and mainte- 
nance of the infant distributees, are not proper charges in his account 
against the estate.' Washburn et al, V, Phillips 5 Smedes if Marshall y , 
R, p. eOO Miss. (1846.) 

(Yerger, cited Haris et al v,. Adm, of Brovm 5 S.k M, 74 ; Far- 
mer's &c Merchants Bank of Memphis r, Tappan 5 S, & M. 128. 

Pugh, contra cited GUdar^s Heirs v. Stark 2 How, R, . 450 ; Blanton 
▼ ,King 2 ilow. R. 856/ Carmichael. t. Browder 3. How, R, 252. 

Clayton. J. cited Cheen v. Qreen ; ^S, S^ M. 526 ; Jones, v. Coo]s. et 
a/ 5 S.> If. 751.) 



ABMINWTRATOR* 3 

In the fiaal settlement of the accounts of an administrator, he is 

properly chargeable with a debt due from himself to the decedent, and 

this although hef^ insolvent when the administration is committed to 

• bim, and continues so, Purdon v. TipUm et aJ. 9 Alabama R, p. 014. 

(1846.) 

(Parsons^ cited Stephens v. Qaylord 11 Mass. 256 ; Winship v: Bom 
, 12 Mass. 199; Hays v. Jackson 6 Mass. 150 ; ChUdress t. Childress 3 
Ala. 752 ; Hamptmi v. Shehan 7 Ala. 298. 

GoLDTHWAiTE, J. Cited Children V. Ch^^ess 3 -A^. 752 ,' Hampton 
V. iSAeAflw 7 ^a. 298.) 

If the administrators of an estate ta^e a note, with security, paya- 
ble in six months, for the assets of the intestate sold at vendue, and 
•the payors fail before it becomes due, they will be exonerated from 
liability for it ; but if the payors are able to pay when the note becomes 
due, and the administrators make no eifort to collect it, and it becomes 
lost by the subsequent insolvency of the payors, they will be charge- 
able with the loss. Johnson* s Estate 9 Waits ^ Sergeant* s R, p, 107 
Pa. (1846.) ^ 

Appeal from the decree of the Orphans* Court of Lancaster coun- 

Sr by Jofm Lang and James Perry, administrators of Dr. Samuel 
ohnston, deceased, the Orphans' Court made the following decision 
and decree : — 

Lewis (Bresident.) — The intestate died on the 26th November, 
1839, and letters of administration were taken out by the accountants 
on the 11th December, 1839. On the 2d January 1840, the accountants 
having sold to Benjamin Barr a portion of the assets of the estate, took 
his single bill, with that of John BaiT as surety, for the sum of 8201. 
48, payable six months afterdate. The debtor and his surety were 
good at the time, and if the demand fad been pressed with proper 
diligence, it might have been recovered ; but it appears that the prin- 
cipal debtor was not called upon for the payment until six months 
after the mon'ey was due, and that the surety has never been called 
upon for payment. That both were of ability to pay at the time the 
note fell due, on the 2d July 1840 ; and that both principal and surety 
made an assignment in April 1841, and subsequently took the benefit 
of the bankrupt law In the first place, the accountants gave a credit 
of six months by the contract ; they then, by their negligence, gave an 
additional credit of six months by omitting to call upon the ^rinci* 
pal debtor for payment. They have ijever demanded payment of the 
surety, who testifies that he would have paid, it if demand had been 
made at the maturity of the note. No legal proceedings were insti- 
tuted for the recovery. No reasons have been given for this delay. 

Executors and administrators are sworn well and truly to admin^ 
later according to law. The law require^ theib to file an account of 
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their administration in one year fFom adminiatTBtlon granted (14^111 
800. Ar.t 16th. March 1S32), and the condition of the administration 
bond is to the same efieot. From all these enactmefts it may be in- 
ferred tluit the duty of their office requiredthat the accountants should 
muko iiHo of Homo oiforts to collect the money within a year from the. 
timo of ontorin^ upon the trust. But no efforts whatever were used 
within that timo, and no proper efibrts afterwards.. A mere appltca- 
tiou iuv payment without leo^al proceedinga will not excuse. It is the; 
opiniun of the court, that with proper diligence the debt might have 
been coUocted, and for this reason the accountants ought to be charged 
with the amount lost by their neglect. 

EUnMher^ for appellants, argued that trustees should only be charg. 

ed with gri>as negligenv*e, and cited 1 P. Wm$* iA2, II Serg. Sf 

Rauie 71; U Serg.6fRawle 334; 2 Rawle 122; 1 F.R. 207; 5 

Wkmi. 476 ; 3 \V(U$$ 443; 6 WoUm 188, 253; 8 WatU 21 ; 4 Jokns. 

JFVa«<r, contra, argued that there was soeh groaa negfigence tliat 
the administrators were liable. 

• 

The opinion of the Court was deliyered by 

RottKR«» J.— >An executor is prim^ Jaeie fiable for the appraised 
Yalue of the pers%>nal estate, and it is his doty, within one year at 
roost, from thb death of the testator, to sell or dispose of the deceased's 
elftH:ts, and convert tliem into ready money, to answer the purposes of 
the trust In £ugland« the property is sold for cash, and of course^ 
the exeeator is imiiiediately chargeable with the piioe; hot in Pennsj]- 
Taniai, It^u^ reasons arising oint of a diiSereat state of circumstances, an> 
other rule has been adopted* The practice is to sell at a short rzrdit, 
taking notess, with secttTtty,OTer a certain amooat* payaMe in three and 
aix months^ This is diecretionary with the executor; and when tr-e 
latter nnnle is adopted, he is not changeable, when he acts with co^xl 
fiuth and ordinarr caiv^ immeilistely on th^ sale, but he beci*me9 lia- 
bU> at the exputalii^n \^' the lime of credit : and to iH^char^ hi^k^elC 
he mu^ show that the mouey^ if not rereixed. wa» lost wtrh^Hit i«it de- 
CiuU ^^ ne^H^nMK^e on hi$ part. Thaa. if he t» abl^ to prwrr :he <ol« 
Wttcv of the |*urchas<^r and sur^rr at the tiaie c** the saie, and :hit. 19 
the inieime^liate tinH\ he became insotTeat, or that he ward oT*ii:>arj 
diU^^env^ K^ i>btaia payments and i&iledL he ts entiiled to an exv>a 
tiouL But thi$ it i$ ittoumbecit on the exeicvtor to prore.^ as he %< jp 
l^-W Iv^' Vi. and the bturthen e*" ptvv>f » ihrowa ok hiK^ T i^^ss! 
tate dW \Mi the ^^iad XoTewhec 1S3^ aiaii ^eoen of a^bsLinrscnS ^ 
wew ttaut^ the 1 1 A lVce«iber 1539. t>a the 3iKi J:£fi .:»▼ I54»X 
^ a^uttitt^trttor w4i K> Beajawba Bmr soaae articlce h*e*:«^4rt?> 
the et^j^t^^ aad t^>ii hi$ »ete A* iW iiiTaar wi:i sectirtry. eai}H>je ?rr 
WMttt^ a:iter di^M. U W c%Mteii«4 ^he 4ebler aiai <ietaue y w^ t^^^ej 
aa thieuiMeottheaafe^Sfr that the caaaA tfaa iii on dhe ^ywia^j^ 
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er tbe administrator has shown' that the loss has arisen from circum* 
stances over which he had no control, and not in consequence of any 
d^aak of his* ♦' % . . 

The facta are^ that be gives a credit of six moothft, and, to fax* «8 
-appears, takee no further steps to cottect the amount due. He neklier 
eommenoes suit, nor do€B he e^en demand paymeint, until six mondis 
^ter the note arrived at matimty, and after the time given for the set- 
tlemeat of the.estote» It is a case> not of ordinary care, but of groas 
negligence, for he has failed to show that he made any efforts what- 
ever,, in proper time^ to recover the money. ' A mere applicatibn; for 
payment, without n»ore, would not have availed him. To entitle hiin 
to a credit, he- nmdt, in addition; prove that he took legal steps to re- 
cover the sum due, or that, fitnx the notorious inselvency of the debt- 
ors, a suit would have been useless. But so far from this being true, 
the probabiUiy is that if ordinary diligeuee had been used, the money 
would have been recovered ; as the proof is positive that the principol 
and surety were able to pay when the note fell doe* « * 

Decree affirmed, 

ADMINISTRATOR ^E BONIS NON. 

An administrator de bonis non can -maintain a suit only for those ar- 
ticles which Temain unadministered. 

If an admimstrator^ upon the settlement of his accounts, is indebted 
to the estate of his intestate, the creditors or distributees may sue for 
the balance, the administrator <7e bonis non^ cannot.— JB^c^ v. HoUoway, 
6 Sinedes and Marshall's R., p, 323. Miss, (1846.) . 

(Clayton, J,, cited Kelsey v. Smithy 1 Sow., 67 j Prosser v. Yerby, 
1 Sew., 87.) 

ADMINISTRATOR^PROBATE COURT. 

A Court of projpate cannot, in vacation, compel an administrator to 
appear before it and give additional security upon his adminislrator'a 
bond ; and if it cite him to do so, the proceeding is coram non judice, 
«nd therefore voscL 

A judg^e o£ probate; haa no authority to issue process,, t& eoasmand 
the-.sneri^ to. take property of an intestate out of the bandd of an ad- 
tainutra/totr^ even< though it^ be alleged that the securities ttpon the ad- 
ministaratov's. bond are not good, and that he> is about to remove dbe 
intestate'^ property out of the states 

I£ tmii ar.pcoeess^ ifii isaued it< ia void,, and the shiorifr calmoC eoiloet 
any costs if he execute the sarme. 

Where the proeeedifigB and procesa in a caxwe as!e whdiy void, no 
«Qst& cani be collected from the defendant. — Wingate^ v. WaUis^ elaL6 
Smedea 4tnd MatfskaUU JR^ p. 24>^. Miss. (1846.) 



6 AGENT. 

AGENT. 

Where an agent purchases land in his own name upon the request 
and for the benefit of his principal, pays part of the consideration, and 
gives his mortgage for the residue, with a bond in which his constituent 
joins; the agent is a surety for his constituent in respect of such bond; 
and Equity will decree that he be paid his advance and indemnified 
aeainst the bond tad mortgage, on his conveying the title to the prin* 
cipal. 

It is competent to prove by parol evidence that in such a purchase^ 
the paity receiving the deed and executing the mortgage, is a surety 
in respect of the latter^ — Mohawk and Htidson R, ^L Co, v. Costigan, 
2 Sandford's Ch -B.,^. 306. ff. Y. (1847.) 

So Idnff a& property or money belonging to the. principal may be 
traced and di^tmguished in the hands of the agent, his representatives 
or assignee^? the principal is entitled to recover it ; unless it has been 
transferred for value, without notice* 

The product or substitute of the original thing has the nature of the 
original' thing itself imparted to it, so long as it can be ascertained to 
be such product or substitute. — Overseers of the Poor of Norfolk v. The 
Bank of Virginia et als. 2 GrattajCs it., jp. 544. Va. (1846.) 

On the 2l8t of July, 1845, the Overseers of the Poor for Norfolk coun- 
ty, recovered a judgment in the Cpunty Court of Norfolk for 2110 dol- 
lars 59 cents, and 8 dollars 93 cents costs, against the administrator of 
Mordecai O.o6ke. James H. Langhome was their attorney prosecuting 
the motion on which the judgment was recovered ; and on the same 
day on which the judgment was obtained, Cooke's administrator gave 
to Langhorne a check for the amount thereof, in these words : '' ^^^ll'S 
52. Cashier of the Farmers* Bank at Norfolk, pay to James H. Lang- 
horne, Attorney, 2119 dollars 52 cents, in full of judgment in favor of 
Overseers of the Poor of Norfolk county against the estate of Morde- 
cai Cooke, deceased, rendered by Norfolk County Court, on 2'lst 
instant. • 

July 21st, 1845. ' (Signed,) M. Cooke." 

This check was deposited by Langhorne in the Bank of Virginia at 
Portsmouth, for collection, and was collected by the Bank, and put ta 
the credit of Langhome ; who was taken ill on the Monday following^ 
and died on the ensuing Wednesday. On the day of Langhome's 
death, a note ^ue to the Bank of Virginia at Portsmouth, executed by 
him, and endorsed by J. G. Hatton and Samuel Watts, fell due, and 
^was put into the hands of a notary to be protested ; but the endorsers 
waivmg the protest, it was not protested. 

. When the check was deposited by Langhome in the Bank of Vir- 
.t* f 4Jia, for collection, the officers of the Bank were informed that the 
l^^f^^eers of the Poor of Norfolk county bad recovered a judgment 
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against M. Coolie as administrator of Mordecai Cooke, for a consider- 
able amount. At that time Langbome bad to bis credit in the Bank 
1 dollar ^8 cents ; and be subsequently cbecked on tbe Bank for 9 dol- 
lars 66 cents, and for 55 dollars, both of which checks were paid. He 
died, leaving an estate insufficient to pay • bis debts. 

After the death of Langbome, the Overseers of the Poor ">£ Norfolk 
county applied to one of tbe Judges' of the General Court fpr an in- 
junction to restrain tbe Bank of Virginia from paying away tbe amount 
standing to tbe credit of Langbome on tbe books of tbe Bank ; and 
asked that it might be paid to them : and on tbe qualification of an 
administrate]^ of Lyigbome, they amended their bill and made him a 
party. 

The administrator of Langbome answered tbe bill, claiming the 
fund in Bank as a part of tbe assets of Langborne's estate, to be ad- 
ministered by tbe administrator in due course of administration. Tbe* 
Bank of Virginia answered,* stating^ tbe facts so far aa tbe Bank waa 
connected with tbe transaction, and insisting that if tbe>Court should 
be* of opinion that tbe Bank bad tbe right to have applied the fund in 
payment of Langborne's note when it fell due, that they shall still be 
permitted to do so ; or if tbe Court should ccmsider this fund as assets 
of Langborne's estate, to be disbursed in tbe ordinary course of ad- 
ministration, that they were entitled to charge tbe note to Langborne's 
estate ; and were bound to pay only tbe balance over^to ^bis adminis- 
tratlir. 

When tbe cause catoe on to b.e beard, tbe Court below dissolved 
llie injunction and dismissed the bill ; and from this decree the Over- 
seers of the Poor obtained an appeal to this Court. 

* 

Leigh and Johnsony for the appellants, insisted that wherever pro- 
perty or money in the hands of an agent, belonging t^ a principal, can 
be traced and distinguished, there the principal is entitled to recover 
it. And that the law is the same, whether the original property ^f the 
principal received bv the agent is in specie, or it has been sold and 
the proceeds have been invested in other property, or are in possession 
of the agent, so as to be distinguished from bis own money. They 
cited ^Uyry on Agen,^ 225, 277 ; Whitecomh v. Jacob, 1 Sdlk., 160 ; Scott 
V. Surmanf Willes, 400 ; Howard v. Jemmet, 3 Burif ., 1369 ; Took v. 
Hollingaworth, 5 T, /S., 215; Taylor v. Flmner, 3 Mau, ^ Seh, 562; 
Veil 8f Petrey v. MitcheVs AdmW,A Wa^h. C, G, R,, 105; Thompson 
y, Perkins, 3 MascnCa O. O. jR., 23fe ; Paley on Agen,, 90-6 ; 28 Law 
Lib., 39-42 ; Burdet v; WiUet, 2 Vem,, 638. And they insisted that 
in this case tbe check given by Cooke to Langhornb informed the 
Bank of Virginia whose money it was they were about to receive, and 
that tbe books of tbe Bank showed what money it was which stoo^^ 
threre to the credit of Langbome. 

Robinson, for appellees, insisted that the right of the priticipti>ifr 
pursue fais property in tbe hands of bis ageht, ceaa^s when tbe m^^ 
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q£ aaeertein&ig.fbe prflfwrtj &il8 ; and ilie iiieaas alwar^ lbil» when ike 
property is ooD^erted into immey, aad tkis ie blended m an undiatin* 
gukibed mass with tha money of the agent. And he insisted, that in 
this casQ, the. money received upon Cooke's check was so dealt with 
by Langfaome. He cited Toll, on Ex'arSf 238; Williams on Bafors, 
409, 4 LO; 1033^ r P^^ v. Ralfton, 2 J)aU., 67 ; Honrquebie etaU.v.Gi- 
rard, 2 Wa$hu. O. C. R., dl3, 3}&-17; Thomfgonv. P&rkdns, 3 Maton'i 
C. C. R., %%% \ Pal^y on Agen., 61, 82; Gastairgyr. Baies, 3 Camp. 300. 

Stanajid, J.'^^James H. Langh«^me was the attorney of the appel- 
lants in a suit in which a judgment was reoorei^d by them, for 2110 
dollai's' 59, cents, and 8 dollars 93 cents costs, against the adminislratpr 
of M. Oooke»* On the day the judgment was rendered the administra- 
tor of CjQoke gave Langhorne a t^heck in these words : ^ Cashier of 
Farmei's' Bank %t Norfolk, pay to Jajnes H. Langhorne, Attorney, 8119 
dollars 52 cents, in full of a judgm^it in favor of the Overaeers of the 
Poor of Norfolk county against the estate of Mordecai Cooke, deceased, 
rendered the 2l8t instant. (Signed,) M. Cooke." 

This check was deposited in the Bank of Virginia at Portsmonlh, 
for collection, and was Gollected by the Bank, and the money was put 
by the Bank to the credit of Langhorne. In a few days therealWr 
langhorne suddenly died, leaving die money, or the amount thereof, 
to his credit, except two small sums for which he had checked, ^n the 
Bank of Virginia at Portsmouth ; and on the day of his death, a note 
of his that had been negotiated at said Bank, fell due. 

The appellants .claim this money or the credit therefor in the Bank, 
as- the specific and identified proceeds of the claim on Cooke. The 
Bank of Virffinia claims to set-off against the credit therefor, the debt 
of Langhorne 1;^ the Bank, that became due on the day of Langhome's 
death : ^nd the admiu*strator of Langhorne claims it as the assets of 
his Estate, to be disponed of in a due course of administration. 

The well settled principles pf law entitle a principal, in all cases 
where he can trace bis property, whether it be in the hands of the 
agent, OF of his representatives, or assignees, to reclaim it, unless it has 
been tram^feired ^ona fide to a purchaser of it, or assignee for value, 
without notice, In sujub cases it is wholly immaterial whether the pro* 
perty be in its original state, or has been converted into money, secuti* 
ties, negotiable inatrumeaits, or other property, if it be distinguishable, 
i^nd separably from the other property or assets, and has an earmark 
W other appropriate identity. Taylor v. Plumer, 3 Mav, 4r S^-j ^2 ; 
Veil V. J\/[i^hei, i Wash* O. O. i2., 105 ; Jackson v. Ferkms, 3 Masm^i 
^32 ; SootA V. Surmun, WtUes, 400 ; Whtteoomh t. JaM, 1 Salk., 160 ; 
Jackson, v. ClkN^$, 1 Y* <|* /er., 21& The product, or substitute of the 
original thing, has the nature of the original thing itself imparted to it, 
|is long as it can be Ascertained to be such preduct, or substitute ; and 
..ihe' right of tbf) principal, thereto ceases only when the means of aacer- 
i^ment &il ; and this ia the caae wh«n the subject is tnmed into 

t 
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l&iosey» and ia mixed and confouaded ia a general mass of the 6«ine. 
deecriptian, and becomes incafnable of being distinguished from the 
mass of the moneys of the agent. Under tbe influence of this tioctrine 
of the law, if an ageni should sell the goods of the principal, the pur- 
chaser may be held responsible to the principal ; or the principal is 
entitled te apy negotiable or other securities for the purchase money, 
unless they shoula have passed into the hands of an assignee for value, 
without m)tice ; and (subject- to the like qualification) to securities or 
propeities for which the original aeeurities may have been substituted, 
or, into, which they may have been cortverted ; and (where money has 
been received by th«> agent) to the specific money, whon it can be iden- 
tified, as where it has been kept apart from other money, as money in 
4 bag, or coin marked for the purpose of being distinguished. 

Such being the doctrine of the law, the question is, does the case 
under consideration present a fit occasion for its application in favor of 
the appellants, the principals claiming title to the debt due from, or 
found in the hands of the Bank of Virginia 1 In other words, is not 
that fund, or debt, sufficiently identified as th^ product of the claim of 
the principals, on the estate of Mordeeai Gooke 1 It was conceded, as 
it ought to have been, by the counsel of the appellee, that if there had 
been nothing to the credit of Langhome, in the Bank of Virginia, at 
the time he deposited the check for coUeetion^ and when it was coUeot- 
ed» and passed to his crMit on the books of the Bank, that that credit 
would have been completely identified as the proceeds of the appel- 
lants' claim I and they would be entitled to it ; but it is urged that the 
then existing credit to him of 1 dollar 63 cents, was a subject with which 
the collection of the cheek, by being passed to his credit, was mingled, 
and thereby his receipt as agent was mixed and confounded therewith ; 
and t^e tiUe of his principals ^tq the fund or credit arising from the 
check has been lost, and they are but creditors of Langhome for the 
amount of the check. To this proposition I cannot assent* The credits 
to Langhome with the Bank are severable, and the sources of each dis- 
tinctly identified. - The Bank in its entries are chargeable with two dis- 
tinct sums. One for the money of Langhorne, the other the proceeds 
of the claim of the appellants. They are as distinct and distinguishable 
as they would be were they in separate parcels, in the hands of Lang- 
home, vrith labels on each, designating the sources from whence they 
were derived. In the case of ^an agent selling on credit, the principal 
is entitled to claim the money from the purchaser; and it never has 
been, as far as I am informed, oentenddd,ceitainly, I think, not adju- 
dicated, that the principal would lose his title to claim from the pur- 
ohai^r, the amount for which his goods may have been sold, because 
, the purchaser '^as indebted to the agent lor sales of his own, or other 
property. 

It is objected that the rights of the parties, on the fkcts of this ease, 

are such as they would be had Langhome received the money on the 

' ebeck from^the Farmers' Bank, and deposited that money to his credit 

in the Bank of Virginia. The difference between the cases would be, 

B 
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that in the case supposed, there might be a defect of proof, as to the 
identity of the money received from the Farmers' B|ink by Langhome, 
with tnat deposited by him in the Bank of Virginia. But suppose that 
fact fully proved or admitted, and forming a part of the supposed case, 
the adjudications, before cited, would sustain the title of the appellants 
to the credit on, or debt due from the Bank of Virginia, arising from 
such deposite. Those adjudications sustain that titlq as between the 
appellants and Langhome, to the debt created by passing the' specific 
money to the hands of a third person, and taking his note therefor ; ox 
to goods or property purchased with the specific money. And between 
such a case and the case supposed, no distinction is perceived. The 
utmost effect that can be ascribed to the acts of Langhome, and the 
collecti6n of the check by the Bank of Virginia, is to create a debt from 
the Bank of Virginia, in the name of the agent, out of the specific and 
distinctly traced funds of his principals; and the law, according to the 
adjudications, sustains the title of the principals, in the precise case so 
defined. 

. The title of the anpellants to the credit in the Bank necessarily over- 
reaches -the claim oithe Bank to set-off against that credit the debt of 
Langhome, that credit with the Bank having in its creation imparted 
to the officers of the Bank full and distinct notice that it arose from the 
debt of Cooke's estate to the appellants. On the face of the check col- 
lected by the Bank, it was for money that Langhome was to receive 
as the agent of the appellants. The appropriation of it by Langhorne 
to the payment of his private debt, would have been a gross breach of 
trust, and the Bank, or its ofiicers, consenting to such appropriation, 
with full notice of the trust, would be participant in the breach of it,' 
and chargeable as if no such* appropriation had been attempted. Surely, 
if the law would not have allowed the discount of Langhome'p debts 
to be effectual, though expressly agreed to by him and the Bank, it 
will not sustain the claim of discount or set-off as the legal consequence 
of the same facts, unaided by the express agreement of the parties. 

The other Judges ccmcurred. 

Decree of the Court below reversed, and decree rendered in favor 
of appellants against the Bank for the amount due them, after de- 
ducting Langhorne's commissions. 

AGENT.-^MASTER OF VESSEL. 

The owners of a boat are not liable foi the loss of a slave employed 
as one of the boat hands, unless the loss was occasioned by the wilful 
misconduct or culpable negligence of the captain. 

Where the captain of a boat uses a slave as a boat hand, without 
the consent of his master, the owner of the boat will be liable for his 
loss, even though it happened without any misconduct or negligenoe 
on the part of the captain* 
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The captain cf a boat is the agent of the owners, and they are r^ 
sponsible for his acta. Mc'Danidv, Emanuel 2 Richardson* s R,p. 
455., S. a (1846.) 

(Richardson, J. cited Murry v. the Rail Road Co, 1 McM, 385 ; 
Wright Y. Grray 2 Bay 464; Snee v. Trice 2 Bay 344; Topham » 
Roche 2 Hill 307 ; Wingis v. Smith, 3 McC. 400.) 

AGREEMENT— WRITTEN— PAROL EVIDENCE. 

* * 

The rule which excludes parol evidence, when offered to contradict 
oT'yai'y the terms of a written agreement, applies €U9 well to policies of 
insurance as to other agreeigents. Finney v. The Bedford CommeT" 
cud his. Co. 8 Metcalfs R.p.'M^. Mass. (1846.) 

fCdhy Sf Clifford^ cited Finney v. Warren Ins. Co, 1 Met, 16 ; 
Finn^ v. Fairhaven Ins, Co. 5 Met. 192; 1 PhU. Ins. 160, 2nd ed.; 
Pearson v. Lord 6 Mass, 81 ; Kemble v, Rhinelander 3 Johns. Cas, 130; 
Murray v. Columbian Ins, Co. 11 Johns, 302 ; Cohen t. Hannam 5 
Taunt, 101 ; Turner y. Burrows 5 Wend. 541 ; Dumas v. Jones 4 MasJt 
647 ; Crreenl.'on Ev, sec, 277.) 

ALIEN. 

Where an Alien purchase land in fee, and at the time mortgage it to 
the vendor for the purchase money, and it was subsequently escheated 
to the People of the State; it was held that th£ title of the people 
was subject to the lien of the mortgage. 

The purchaser in such case, acquires only an instantaneous seisin 
in reference to the mortgage, which is in him and out of hira by the 
same breath. Farmer's Loan and Trust Company v. People of the 
State of New York. 1 Sandford's Ch, R, p. 139. N. Y. (1846.) 

• 
4lLIEN— WIFE OF. 

The wife of on. alien ^hough an American citizen, is not dowable of 
his lands. Congregational Church at MobUe^y. Morris, 8 Alabama R. 
p. 182. (1846.) 

(Ormond, J. dtedj 1 Thomas Coke 662, 31 a; l?ark on dower 229.) 

AMENDMENT— RECORD. 

* 

The Court may amend its record by transferring the proceedings to 
the proper suit when by mistake, they, have been filed in a suit to which 
they do not belong. Sweeny v. Dulany 1 Barr*s R.f p. 320, Pa. 
(1846.) 
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12 AMENDMENT — RECORD. 

This was an appeal by the plaintiff in error from the judgment of 
a justice to the Court of Common Pleas of Alleghany county. No. 
157 o? October term, 1843. 

No declaration or statement of the cause of action was eyer filed in 
the case ; nor was any other step or proceeding taken therein by either 
of the parties until the SOth Apinl, 1844, when a rale to show cause, &Q., 
(hereinafter set forth,) was taken by the defendant in error, who was 
plaintiff below. 

But at the same term of said court, No. 140 was another case where 
in the defendant in error, &boye named, was also plaintiff, and the 
plaintiff in error above named, was defendant. This last mention 
ed case purported to be the transcript of a judgment of the same 
justice obtained by the same plaintiff below, against the said de- 
£andant below, for the &um of $94,73,^ eij^red up by the said plaintiff 
in the prothonotary's office, agreeably £o the act of Assembly in such 
case made and provided. In this case a declaration in a&umpsit was 
filed on the 20tn Nov. 1843, endorsed and numbered in the handwrit- 
ing of the pkiintiff 's attorney,' or his clerk. On the 6th of March, 
1844, the plaintiff entered a rule to hare arbitrators chosen on the 23d 
of the same month : and on the 23d he obtained and took out his role 
*<^ refevenee, the 11th of April, 1844, being fixed for the trial, aofil-on 
the 16th or 17th of April, 1844, the award of the arbitrators, finding 
for the plaintiff $85,59 was filed in said case. No. 140. October 
term 1843 ; after which the following proceedings and entries were 
taken and made in No 157, October term, 1843, the case now in error 
bdfore the Court, viz : 

Patrick Dulaney J 

• V. i No. 157 October term, 1843. 

Hugh Sweeny. ) 

"April 20th 1844 — On motion, rule to show cause why the record in 
this case should not be amended by filing therein the narr and award 
and other papers belonging thereto, en^oneously filed in No, 140, of 
the same term." 4 

After argument of the said rule, the Court entered the following 
judgment. 

And row, to wit, Feb. 4, 1845, the rule obtained 20th April 1844 
to amend, &;c., is made absolute, and, on motion, judgment is directed 
to be entered on the award. » 

To all which, defendant's counsel excepted, and the exceptions were 
^aled, &c. . ' 

Errors assigned ^ — 

1. The Court erred in making ahaolute the rule obtained on the 
20th April, 1844, to amend, &c. 

2. The CoQit erred in entering judgment on the awar^ of arbitra- 
tears, the plaintiff having entered his rule of reference, before, and 
witbeut fiUng a declaration or statement of the cause of action. 



Bmrlu for plaintiff in error* 
Mellon for Jofendant in errror. 

Per Curiam. The common law power of the Court was certainly 
adeqaate to the amendment of the record, by transferring the proceed- 
ings to the proper cause. They had been misplaced by an undiscovered 
blunder of the clerk, which, if it led no one into a surprise, that in- 
duced him to slip his time for the exercise of a right, gives no one a 
right to complain of. the coiTection of it. The plaintiff says, he was 
induced to forego his right to appeal from the awaj*d, by the certainty 
he had of being able to reverse the judgment on it by writ of error; 
and that this cejtainly ought not to have been taken from him after 
the time for this appeal had gone by. But he knew of the blunder 
during the time, and he had no warrant to think that the Court would 
not correct .the error whgn discovered, or suffer him to elude the a- 
ward for an accident whose consequences it was competent to repair. 
He took his course on the foot of his own calculation of the chances^, 
and it is his own fault that hg did not appeal in time. 

As the amendment was within the range of the Court's discretion, it 
is not within the range of a writ of e^ror. Nor is the other assign- 
ment of error sustained, because the declaration was transferred with 
the other proceedings to the proper cause, and the exceptions unfound- 
ed in fact. 

Judgment affirmed. 

APPEAL. 

Where the clerk of the Court from which an appeal has been taken 
certifies, in his answer to a certiorari, that several pages of the note of 
the evidence, made by the judge to serve as a statement of facts, have 
been lost^ so that the record cannot be completed^ the ease ^lU be re-, 
manded for a new trial. 

A case will net be decided on its merits, unless the record coiHliia 
all the evidenoe upon whidi it was tried, below ; and where it is not 
the appellant's fault that the . record is im^omplete, he will be entitled 
to jeUeC-^JEftimt V. Jfi«9]p2y etal* 11 Robmion^t La. R.fP> 477« (1846)- 

Appeal by the plaintiff from a judgment of the District Court of Si; 
Mary. — Boyce, J. 

* 

MoftPHY, J.^^A certiorari was issued in this ease at th^ laAt BessiOH 
of this Court, on the appellant's suggeatioa that the recoid was nOt COA* 
plete. The deputy clerk of the Court below certifies to us that, as ^^ 
pears by the certificate of the judge who presided on the trial append- 
ed to the note of evidence taken down by him to sorve as a statetiftent 
of fkots, there were^ix pages of saidtstatement of factSi but that- after 
diligent search not only, ia the filas of th^ suit but .in his officio, he b^i 
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been unable to find the first, second, third and fourth pages of said 
statement of facts. This Court has repeatedly said that they would not 
pass upon the meiits of a cause unless the record contain all the evi- 
dence upon which it was tried below. Where it is not the appellant's 
fault that the record comes up in such a shape as to preclude an exami- 
nation of it, he is entitled to some relief. Thus in the case of Porter 
V. Dugat where the judge below had mislaid his notes, and, conse- 
quently, was unable to make out a statement of facts, the case was re- 
^manded for .a new trial, on the ground that the appellant cannot be de- 
prived . f his right of appeal without his fault. — 9 Martin^ 121. It ap- 
pears to us that the appellant in this case is entitled to the same relief. 
He should not suffer from the negligent manner in which it appears 
that the papers of the office wisre kept by the predecessor of the pre- 
sent clerk. The evidence missing is represented as important. Jus- 
tice, in our opinion, requires that the case should be remanded for a 
new trial. . • »  

It is, therefore, ordered that the judgment of the District Court be 
reversed, and that this case be remanded, to be proceeded in according • 
to law. • 

ARBITRATOI^— WITNESS 

Where an arbitrator questions a witness and receives statements 
from him in the absence, and without the consent, of one party to the 
reference, the Court- will set the award aside, without taking into con- 
sideration the nature of the statements or the probability of their having 
influenced their Aecx^ion.-^Dobson v. Groves, 6 Queen^s Bench R,, p. 
637. Eng. (1846.) . r » 

ASSAULT AND BATTERY. 

> * 

' Where a jury, in the trial of an action for assault and battery, after 
having retired to make up their verdict agreed, immediately upon en-» 
tering the juiy room, that each should put down a sum which should be 
divided by twelve, and that the result should give the amount of dam- 
ages to be found by their verdict ; and this agreement was carried out 
and acted on : Heldy that the verdict so found was irregular, and should 
be set aside. — Parham v. Harney, 6 Smedes 8f MarahalVs R,, p» 55 
Miss. (1846.-) 

(Mayes & Cltfton, cited Smith v. Chetham, 3 Caine, 53 ; Harvey v. 
Richett, 15 Jo^ns,, 87 ; Roberts V. FaHs, 1 Cowen, 238 ; Warner v. Rc^'n*. 
ston, 1 Root, 194 ; Ellege v. Todd, 1 Humph.,^ 44 ; Bennett v. Bakery 1 
Humph., 399. 

Harney, in person, cited 4 Bimtey^ 155; Rex v. Almon, 5 Burr^j 
2687 ; 15 Johns., 309 ; Cogan v. Eledon, 1 Burr.,3SS ; Smith v. Chet- 
ham, 3 Caine, 61 ; Copperthwait v. Jones, 2 Dallas, 55 ; 3 Caine, 57 ; 
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Ea^tfT ofBreedon v. Breedon, 1 Bog, fy PuU., 329 ; Cluggage v. Swan, 
A Binn., 16^ ; Sh^he y. BeU, 1 Rand,, 39 ; Jdartha v. BaHey, 1 JE?a%A. 

iC«y 9» 

Clayton, J. cited 10 JFewi., 595; 1 Hum^K, 43; 1 C^w., 238; 16 
Johns,, 87.) 

ASSIGNMENT. 

Money in tbe sheriff's bands, though subject to levy^ is not subject 
.to the lien of a Ji. fa. If, therefore, it is assigned before levy, the as- 
signee will be entitled to it, in preference to the execution creditor.-— 
Dupmg y. Watkmsy 2 Richardson's R,, p. 328. S. C. (1846.) 

Before Frost, J., at Colleton, Spring Tenh, 1845. 

Rules were taken out aeainst the sheriff of Colleton district, to show 
cau80 why he had not paid the executions of ^ Ja, in the cases stated. 
The return of the sheriff showed that in December, 1844, he had re- 
ceived $507 15, for the defendant, Charles Watkins, under an execu- 
tion, at his suit, against one Creighton ; and that he had paid to two 
executions, elder than those stated, all the fund, except a balance of 
$91 53, which, on the 17th Februaiy, 1845, he had paid to the attorney 
of Michael O'Connor, pursuant to an assignment of Cnarles Watkins 
to the said O'Connor of " any moneys in the hands of sheriff Rumph 
now, or to come to his hands by virtjue of the Ji. fa, in Watkins v. 
Creighton^' &:c., dated 18lh November, 1844, and entered in respon- 
dent's office the 28th of the same month. The. executions in the cases 
stated were lodged .in the sheriff's office before the assignment. '• 

Th^rule was made absolute, on the ground that the executions had 
a lien on the money in the hands of the sheriff, as soon as it was re- 
ceived, which could not be de!feated by an assignment of the defendant. 

Rhett, for the motion. 

Z>e TreviUe^ contra. '* ^ 

Curia, per Frost, J. — In the case of Reed, for Jones* €usignee v. Ra* 
mey, sheriff. Ante p. 4, decided at the last session of the Court in Co- 
lumbia, it was ruled that the assignment of the plaintiff in execution of 
the funds in the sheriff's hands, collected under the execution, should 
De preferred to the claim of the execution creditor of the plaintiff to the 
same fund under the lien of his execution. That case confirmed what 
is said by Judge O'Neall in the case of Adams v. Crimager^ 1 ihPM,i 
310, that though, generally, i&oney is the subject of l^vy, it is not also 
subject to the lien of an execution. In this case, before the money 
was received by the sheriff, Watkins, the plaintiff in the execution, haa 
made an assignment of it to O'Connor. Immediately as it was paid to 
the sheriff, the assignee had a legal claim to it. It was not subject to 
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the li&h of tl]« executions a^aiAit the plaititiff; and undei'tbe ftiUherity 
of MeaM V. Vance^ 1 ^aiL^ 40, the Circuit Court shonld not have in-* 
terfered to prevent the payment to the assignee by ordering the fund 
to be paid to the executions* 

!7%6 motion is granted* 

A general assignment by an insolvent debtor in trust for the security 
of all persons who were or w?iO should hecome endorsers or sureties for 
the debtor, is fraudulent and void as to creditors.^ — Lansing v. fVood- 
worth ^ Gould, 1 Sdndford's Ch. /?., p. 43. K Y. (184a.) 

ASSIGNMENT— FftAIJDtJLENT. 

A failing debtor may prefer one or more of his creditors, by deed of 
assignment, if properly executed, and without fraud ; but if the deed 
contain a condition of release, without provision for full payment of 
the demands of his creditors, it will be fraudulent and void in regard 
to all such creditotiB as are not parties to it, and they may proceed to 
judgment and execution, as though no such assignment had been ftiade, 
as loUg as the property remains in the possession of the assignor or as- 
si^ees of such an assignment. — kamsdell v. Sigerson, 2 Gillman's R^ 
p. 78. Itts. (1847.) 

(Keating, cited Grover v. Wakeman, 11 Wend., 189; Rev, Stat, of 1833, 
313; Broten v. Knox, 6 Missouri, 302, 307, 310-14 ; Atkinson v. Jor- 
dan, 5 Ohio, 293; Grover v. Wdkeman, 11 Wend.^ 187.) 

ASSIGNMENT— INSOLirENCt; 

An assignment by a debtor pursuant to an insolvent act of ait ^m 
estate^ real and personal, passes the title to all the lands which he* owns, 
without further description. 

Lands owned by him, though not mentioned in 'his iniset^ory, pass l>y 
such assignment. — Ro$eboom v. Mosher, 2 Denio*s R., p. 61, N* Y. 
(1847.) 

ASSIGNMENT—JUDGMENT. 

A jiidgaaoent is not so assigilable as to enable the assignee to sue 
ott it in his oWn name, and therefore he cannot make use of one^ so 
assigajed ta faim^ as a set off. Bmitell v Magee^ 9 Malcamof R, p. 433. 
(l,84a.>. 

(QtoiiD'THWAiTB, J. &;teA Ctdwjbrdv, Smmtton 7 Porter 110? FrmA 
▼• Gfamerl Forter 540 *, BeUr, Horton I AlahatA^ iVl S, 412 ; AdamM 
Y. ilfe Chew 2 Alabama JVl S. 675 ) HoUnes v. Bfdid^ i Alakama N. 

s. ns.) 
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ASSUMPSIT— BREACH OF PROMISE. * 

In an action of assumpsit for a breach of marriage promifle^ the de- * 
fondant asked the following instruction to be given to the jury: " Thai 
the jury, in their assessment of damages in this case, should they find a- 
gainst the defendant, cannot take into account any damages sustained 
by the plaintiff, by reports raised since the commencement of this suit." 
The Court refused to giro the instruction : Held that it oi|ght to have 
been given. Greenup y. Stoker, 2 Oilman's R,, p, 6S9^ BU. (1847. 

ATTACHMENT. 

Where an officer attached goods and suffered them to go immediately 
back into the possession of the debtor, taking the receipt of the latter 
therefore, he therein engaging to re-deliver the same to the officer on 
demand ; and then the officer made a demand of the goods, and failing 
to obtain them, brought an action upon the receipt; the defendant 
afterwards filed his petition in bankruptcy, was decreed a bankrupt ; 
obtained his certificate of discharge, and pleaded it in bar of the action; 
it was held, that the action could be no nirther maintained. Fowler^ 
v. Treadtoell 24 Maine R.,p. 377. (1846.) 

( Godfrey y eited Woodman r. Trafton, 7 CrreenL 178; Gowerr, StevmSf 
19 Maine, 92. 

Paine, contra cited Story on bail, see, 133 ; 8 Cowen 137 ; 14 Mcus. 
217 ; 9 Mass. 104, 265; 7 Cowen 294; Carry. Farley, 3 Fair/. 328 ^ 

Woodman v. Trqfton 7 Greenl. 178 ; Small v. Hutchins, 1 Appl. 255. 

t 

Whitman, C.'J. dted Gotoer;r, Stevens, 19 Maine 92 , Woodman t. 
TVafton, 7 Oreenl. 178 ; Bruce v. Holden, 21 Pic*, 187.) 

A plaintiff, in an attachment, who has given bond in suing out the 
sttachment, obligating himself to pay the costs of the attachment suit, 
cannot be rec^ired to give any other security for costs, until the surety 
in the bond shall be adjudged insufficient. House, et al. v. Bieme 5 
Smedes if MarsAalVs £., p. 622. Miss. (1846.) 

ATTORNEY— RECEIPT OP. 

The receipt of an attorney at law, for a note placed in his hand^ for 
collection, is not negotiable, either by the common law or statute* 
RoberU et a/, t. Bean, 5 Smedes v. Marshall's R. p. 590. 3Hss. (1846.) 

ATTORNEY —PARTNERSHIP. 

Y. & S. were attorneys in partnership. S. gave an undertaking that 
in. consideration of the plaintiff in an action giving the defendant in that 
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action his diaolibrge from ouBtodj, '' wehiereby agree'! to peCy sucli 
plaintiff the debt and costs on a day .named, S. signed this^ " f • &f S.y 
defeiidant'i attorneys/* but aJ^erwards struck out the Wordf^ ''■defen- 
dant's attorbfeys." It was not prored that the defi^ndant had employed 
the firm, but oilly that S. had been employed by him to wind up hia af- 
ikirs; norwira'any evidence given of recognition qr knowledge by Y. 
or of authority from him td S., by prerious practice or otherwise, to 
gire such ^guarantee. Held, that Y. was not liable on the guarantee. 
Hasiehafnr t; 3^91^, 5 Qtxeiu Bench R. p. 533.. Eng. (1846.) 

Assu|iP8iT. — The first count stated that, before and at the time of 
making the promise afler mentioned, W. ¥,. Dick was lawfully in custo- 
dy under a ca. id,, sued out of the exchequer by plaintiff again&t Dick» 
and thereupon afterwards, to wit, &c., in consideration that plaintiff, at 
dierequest of defendants, would give Dick his discharge ftom the said 
custody, defendants, by a certain memorandum in writing, then agreed 
tb pay plaintifl^or his attorney G. W,, on &c., d699, lis., with interest- 
&;c. averment that plaintiff, confiding &Ci, did then ^ive his discharge 
from custody to Dick, who was then consequently discharged &;c. ; of 
all which defeniiants had notice : th^t the time for paying was elapsed : 
and that no portion was paid by Dick or any other person. Breach j 
non-payment of principal and interest by defendants. Seco.nd caunt» 
<m an account stated. 

Plea, non-assumpsit. Issue thereon. 

• On tl^e -trial, before Lord Denmav C. J«, iat the London sittinga aflex 
faster .term, '1,843» the plaintiff produced a written guarantee, Mgned 
*' Young & Son," and corresponding with the description of the prom-* 
Ue in the first count of the declaration^ The two defendants*wete fath- 
er and son, attorneys, in partnership. The signature was in the sob*A 
writing. The signature was originally " Young & Son, defend|int's at- 
t<»mey«';'';but,t}i0 son afterwards struck out die last two words. 

It appeared, tlmt tbe son^ whether on his sole account or on that d 
tbct firm'>tM notafaown^ had been employed to arrange Dick's afl^irs, 
and;get him.PUt.of.Quatody; and that Dick's dischai-g^ had been obtain- 
ed from the plaintiff by the son's giving the guarantee. There wan no 
evidence of authority by the father to the son to give such an underta- 
king^; nor was any proof offidred of- the course of business of the finn 
in Uiis respect. * It was objected that the joint contract of the defeu- 
dfint^ was not proved. The Lord Chief Justice reserved l^ave to move 
for anoijL-si^t, anddirected.a verdict for the plaintiff. In Trinity term 
18143^ Petefsdprff qbtjp^ned . si ruld accordingly. 

Pearson now sh^ow^d, cause. There was a sufficient authority, from 
the course of business, for either partner to give the guarantee in the 
name of tho^ t^o^ Xhe tliro are attorneys : the consideration 'for giving 
tiie instnn|^t:if^fft tt^ release of. Dick: and the whole was an act 
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done in the course of the profession. This is not like tbe ctse of a 
negotiable instrument, as m Htdley v. Sainbridge, 3 Queen^s Bench, 
316, where the Court said that "there is no custom or usage that at- 
torneys should be patlies-tor negotiable instrtfmento^ nor is it necessary 
for the purposes of their busiuess :" which also appears to bare been 
the view taken by Aldsksonj B. in Levi^ v. Paynm, Car, SfM., 453. The 
reason of the distinction is, that a negotiable inetrunient creates a con«' 
tract with any person into whose hands it may come : and the powei) 
of individual partners, therefore, requii^e pecuHar restriction as to Buch^ 
instruments* 

Petersd&fff, contra. In SandUandk v; JfarcA, 2 Bam, 8f Aid,, 673, a 
guarantee given by one of two partners in the name*of the firm, in tL 
partnership transaction, was held to be binding on both the partners; 
because the other partner, aft^r he knew that the guarantee had been 
given, allowed the transaction to go on. But tere ho knowledge or 
privity on the part of the father is shown. "Without such evidence the! 
father cannot be bound. — Duncan v. Lmondes, 3 Camp,, 478. (He wa* 
then stopped by the Court.) 

Lord Denmaft, C. J. Tlus is quite a clear ca^e. The guarantee was 
not given in the usual course of business ; and it is remarkable that the 
son struck oiit the words " defendant's attorney's." But, even if the 
father had been attorney for Dick, he vrould not be bound by the son 
having given this undertaking, unless more were shown. 

' pATTEftsoN, J. There is no evidence that the guarantee was given 
jsk pursuance of the ordinary practice of the parties ; and Certainly such 
a transaction -is not in the usual course of the business of attorneys. 

Rule ab$dhae, 

f 

ATTORNEY AND CLIENT. 

An attorney at law, who has collected money for his client, will, if 
he deliver it to a third .person to carry to his client, without authority 
or directions from the client so to do, be liable. to his client for the sunt 
thus collected, if the same be stolen from such third person while ott 
his way with the money, even though such person were trustworthy^ 
and took the same care of the money that he did of his own. — Gra^som 
Y. WUkinsan, 6 Smedes and Marshall's R.,p, 268. Miss. (1846.) 

(Yerger, cited 8 Stark, on JSv., 594; 3 Mass,, 249; Mete, and Perk, 

Dig., 333 ; PL, 196 ; Chk. on OmB.; 378; (Mit, on Bills, 428; Cheeii 

V. Buckner, 6 Leigh; 82 ; Foster r. Preston^ & Cow,^ 200. 

. * 

Shakket^ C. J. cited Q Mtaaj, 1^49 ; 8 Ckwm; 198.) ' 



$0 AUGTIOlf. 



AUCTION. 



. If, at a sale by auction under the order of the Court, a purchaser t^It 
his purchase for an additional sum beyond his purchase-money, th« 
Coui*t will order the property to be re-sold ; and, gemble, that if upon 
such re-sale the property does not produce ^e improved price agreed 
o be given by the sub-purchaser, he will be responsible to the Court 
for the difference. — Holraydr. Wyatt,2 CoUyer^s Ck,R.,p. 327. Eng, 
(1846.) 

Certain property comprised in this suit being put up to sale by pub* 
lie auction in lots; under the direction of the master, one Thomas Ross 
attended at the sale, and became a bidder for one of the lots, which was 
knocked down to him at the sum of ^64160. He then signed an agree- 
ment as the purchaser of the lot at that price. A short time afterwards, 
one Samuel Haines stated to the auctioneer, that, although Ross had 
bid for the lot in question, he, Haines, was the real purchaser of it on 
behalf of Edward f«arrance ; and he requested the auctioneer to cancel 
the signature of Ross to the contract, and allow him, Haines, to sign it 
as the purchaser for Parrance, at the same sum of «£4160. To this 
proposal, Ross not objecting, the auctioneer assented, and accordingly 
the signature of Ross^was, with his permission, cancelled, and Haines 
then signed the contract as agent for Farrance, and paid a deposit of 
ce832. 

The plaintiff, Mrs. Holroyd, having made inquiries into this trans- 
action, discovered that after Ross had signed the contract, Haines ap- * 
plied to him in the auction-room to know if he were willing to part 
with his purchase, when after some negotiation, it was agreed that Ross 
should allow Haines to become the purchaser of the lot, as agent of 
Farrance, in the stead of Ross, in consideration of his paying Ross the 
sum of o£340 beyond the d£4160 ; whereupon the plaintiff preseifted her 
petition, praying that Farrance might be declared the purchaser of the 
premises in question at the sum of d£4500, and be directed to pay his 
purchasormoney into Court to the credit of tlie cause, according to the 
particulars and conditions of sale ; or that Ross might be directed to 
pay the sum ofc£340 into Court, and Farrance the sum of <£il60 for 
the purchase of the premises ; or that the contract might be declared 
voia, and the lot be again put up to public auction for re-sale. 

After the sale, Ross, who had received the <£340 from Farrance, 
went out of the jurisdiction of the Court, and remained so at the hear- 
ing of the petition. 



. < 



Spencer and FoUett, for the petitioner, said that FaiTance must be 
treated as the purchaser under the Court for «£4500, and that the Court 
would not recognize any under bargain : Bighy, v. Macnamard, 6 Ves*'^ 
515. In Hodder y. Ri^n, Taml., 343, Sir John Leach said, that, if a 
man makes a contract before the party of whom he purchases has bad 



BANK. 2i 

his purchase confirmed, he becomes a purchaser under the Cqlirt.— 2 
Smithes Ch. Pr., chap. 19. 

Wigram and Roherts/on, for Farrance* — ^If Farrance is n purchaser^ 
he can only be considered so at <£il60. Having paid the <£340 to 
Ross, the Court will not bold hira to the purchase upon the terms of 
.paying that sum twice over. Hodder v. Rr^ffin was treated as a case 
of fraud. 

Spencer^ in reply. — The Court knows nothing of Ross. 

Th£ YicE-CHANCELLofi. — I am not by any mieans ^re that in strict- 
ness the court might not have treated Farrance as a piirchaseri direct 
from the court, at the larger sum, and have disregarded the payment 
to Ross ; but I know no case that has gone that length. 

I am not prepared to say there is any moral fraud in this case^any* ' 
thing dishonest, however inaccurate the proceeding may have beep» 
Upon the whole, I think that the ends of justice will be satisfied by di- 
recting this property to- be- re-sold, reserving the question whether, if 
the property shall not produce so much as c€4500, Farrance shall be 
answerable to the court : and reserving all question of liability in Ross. 

Mr. Farrance afterwards consented to be a purchaser under the 
court at o£4500y without prejudice to any question between him and 
Rose. 

AWARD. 

Arbitrators to whom is submitted a question in reference to the re- 
lative value of property, must, in their appraisal, keep strictly within 
the terms and requirements of the submission ; and if they vary from^ 
or exceed, the powers conferred upoil them, their award will be void. 
Howard v. Edgdl, et al., 17 Vermont; R.p,, 9. (1846.) 

(Baylies and Hihhard. cited Wats., on Arh. 59 ;«7 East^ 81 ; 16 East^ 
57; I Barb. & Har., 1S4 ; 1 8awnd., 33» «. 1; 1 Svnft. 468.) 

BANK. 

The failure of a bank to redeem in specie the. notes which it has put 
into circulation, is a cause of forfeiture of its charter ; when it suspends 
specie payments, it ceases tp discharge the obligation imposed upon it 
by its creation, and to answer the ends for which it was instituted ; and 
unless there be some express exemption extended to it^ for such fail> 
ure, the state may resume, its grant. — Planters Bank rf Mississippi, t* 
The State, 7 Smedes & MarshalVs, R. p., 163. Miss. (1847.) 
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fJVvemafiy Aitomey-General, vited 6 C^tu?., 219 j 1 Spear, 491 ; 1 Spear,^ 
485 ; 23 FF€n<2., 236 ; 1 iSf^ear, 466 ; Colder y. !BuU, 3 X^oZ^, 391 ; Van 
Home^i Leueey. Darrance, 2 Dalku, 304; CaU v. Hagar^ 8 Mas$.^ 
430 ; 8 JidM., 472 ; £?to^. ({/* M€us,, 1812, c. 140 ; Brown v. Penohscql 
Bank, S Mass., 445 ; Fb^ v. Grant^ 15 Mass.^ 505 ; iS^to^. o/* Mdss,^ 
\S12., c. 32 ; JSanA; ofRodmty v. iSf^o^e, 4 5.^ JIf., 439 ; Ang, .4r ii«»ef, 
2^ a2., 639., and authorities cited ; 9 Cow. 205 ; 18 Johns,y 137, 138 ; 
23 Wend., 206; A Mass., 58; 6 C0147., 218, 219; 23 Wend., 236 ;1 
Spear, 485, 491. 

Montgomery ^ £oy^, contra cited, 23 FFencJ., 236, 584, 586, 5d9» 
694 ; iHopk., 3ia, 661 ; 6 Cow., 211, 215,216, 219;2'SteM;. 36; 1 Spear, 
433 ; ^c^ ^1836., ^. 171, sec. 3 ; ^c^ of 1840, ^. 15, #ec. 8, 9, 10 ; 6i 
Bow., 674 ; Act lOth, Feb., 1830, Sec. 32 ; Act. 9th, Dec. 1831, «ee..6 ; 
Hopk., 355, *cc/6, 16,. 20, 22 : 5 Cow^i., R., 587; -4. ^ -4., 661, «. 3; 
662, n. i ; 4 T. R., 38 ; 6 East, 359 ; Finch's i ., 164 ; A. ^ A.,, 
3, 618 ; 3 Jac. L. Diet., 123 ; 1 Kjfd, 15; 2 J. C. R. 377 ; 15 J. R.^ 
379, 3«8 ; 6 Cowen, 219 ; 9 Cranch, 51 ; 13 Peters, 519; 19 J". R. 473, 
Rex r. Jordan, Gets, Temp.^ Hardwick, 255 ; A. ^f 4*» 663 ; 2 Stuart^ 
30 ; 6 Cw., 211, 219 ; 19 Johns., 456, 474 ; 1 P. >Fm*., 207 ; 24 Pick. 
SI ; 2 Bwr., 1870 ; 6 Pa^tf, 497.) 

BANHHUSAGE OP. . 

When a bank is the holder of a note, made payable, at its banking 
house the eiSdorser is bound by a notice of non payment by the maker,, 
given conformably to the established usage of the bank, though not 
conformably to the general law. Chicopee Bank, V. Eager, 9 IS&tcalf^ 
R.p., 583. Mass. ,(1846.) 

BANKRUPT. 

Where A suit is commenced against ti bankrupt/ subsequently to hit 
discharge, it isi his duty to set up the discharge as a defence ; so as to 
giro the adverse party an opportunity to impeach, it, for fraud, if. he 
ig^aahes to do so. * 

A bankrupt must also set up the discharge, in a suit pending against 
him at the time it is obtained, as a bar to the further continuance of 
0uch suit, to obtain satisfaction of the debt from him personally, or out 
of his friture acquisitions; provided the situation of the suit, at the 
time of obtaining such discharge, is such as to eiiiable him to.»et'up'hil 
discharge as a defence. « 

lur cases of that kind, the court will not relieve the bankrupt, where, 
he has lost the benefit of his discharge by his own negligence. 

But where a judgment or decree, obtained subsequently to the disr. 
ciiarge, will be binmng on the defendant, or his after acquired properr 
ty, and where he has had no opportunity to set up such discharge, th^ 
Court will grant him relief, upon a summary application. 
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In such a case, if tKe validity of the ijteebarge is disputed, the relief 
granted is to put the parties in the way of trying the validity of .the 
Skebjkrgejf bit Witiiotit' iT^b6r^ring, in the ineohti&e, T^f^the rights 
which &e creditor has acquirdd by his jtidgtnetit "or 'decree. 

'It fe irr^g^lar to isstle an execution, upon a jiidgmeiiit, or decrej^ 
nl^Bi^b ilB prima ^acie discharged by a bankrupt certificate,; so, as to he 
1^0 longtt'in Existence as a subsiistii^g .'debt against the defendant, qf 
his property ; without a previous application to the Coiirt, and upon 
due notice to the discharged bankrupt. { . A 

And where the creditor of a bankrupt, who has been dischargea sub- 
sequently to the decree, issues an execution against his pr,Qpeity wkh- 
Ont having taken any steps to test the validity of such di^ch^cge» tjfaif 
Gburt of Chancery will grant relief, by setting the execution aside upon 
motion* 

The appropriate remedy of a complaiaant, in the Oontt 9S Ghanceiy 
where he wishes to contest the validity of a defendant's discharge un- 
der the bankrupt act, and to obtsiin satisfaction pf the ideevee out of^he 
defendant's subsequently acquired proper.ty, is to fileiaiBi^plementRl ' 
bill, stating the obtainipg of the decree, th^ alleged loit, pretended diatt 
charge oi the defendant 9 and the fraud which r^giders it. invalid; tod 
praying that the decree may be carried -into full effect against the de^ • 
tbndant, and his property, notwithstandix^ his all0ged^disGhai:ge. 

And if the complainant wishes to protect and preserve «his lien upon 
the defendant's subsequently acquired real estate, as against those who 
pfcay become ^aj^^purchasets j;hereof witho^t-notice of the alleged 
invalidity of the defendant's disdiarge, he should file a* notice, in the 
County Clerk's office) of the pendency of such supplemental suit. 
AlcaU et al. v. Avery eL ah., 1 Barb&ur^s Ch., K. p., 847, N. Y. (1847.) 

> 

(The Chancellor, cUed ,Vdtkenhurg v, Dederipk,! jokn,^ Cos. 133; 
Cro98 V. Jffobson, 2 Caine, 102 ; Dembry v, Morange f 8 Jijihns.y 336 ; 
Ijkter V. Mundell, 1 Sos, and Pul. 427 ; Baker v. The fudges of Vlster 
4 Johtia., 191 ; Baker v. Taylor, 1 Cowen, 165; Russell i^ Hoily.Packr 
iri; 7 Wend^, 431 ; BUUngs v. SkuU,l Joins., Cos. 106 (Biyd v. Van- 
derkemp, et als. 1. Barbour Ch., 273 ; 9 Johns., 259.) 

BANKRtr^T— Witness. 

A bankrupt is not a competent witness, in ^over by hai assignee, to 
^rove property in the latter, unless he release to the plaintiff all claim' 
to adi allowance out of his estate, as well as to. the su^kts. Cully r^ 
Ross, 7 Bl(Kk/ord\ R. p. 3 12, Ind. (1847.) . ^ 

,(buwwt, J. dted Schneider r. JPart:, Peake^s Add/Ctis., ^6; 2' Phil. 
Xlv, 354; Ewens v. Gold, Bull. N. P., (43.) 
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X5ANKRUPTCY 



The voluntary proTisions of the bankrupt act of the United States^ 
passed in 1841, are not unconstitutional. 

A discharge of a bankrupt, in conformity to such proTisions, is valid 
as respects pre-existing debts, as well as debts contracted by the bank- 
rupt subsequent to the passage of that act. — Morse v. Hovey, 1 Bar* 
hour's Ch. R., p. 404. N. Y. (1847.) . 

(^E Chancellob, cited Kunzler y. Kohaus, 5 HUL 317.) 

One of two obligees having been discharged as a bankrupt, the plain* 
tiff may enter a nol. pros, as to him, and proceed to trial against the 
other. — Commonwealth v. Nesbitt, 2 Barr's /2., p. 16. Pa, (1846.) 

Ebroe ta tha Common Pleas of Armstrong county. 

 

This was an action on a bail bond, to^ which one of the defendants 
pleaded his discharge in bankruptcy. On the trial the plaintiff entered 
a nol, pros, as to him, and went to trial against the other. On verdict, 
and judgment, and writ of error taken, this was assigned for error. 

(Foster, for plaintiff in error, referred to 1 Chit. PL, 45 ; 1 Wils,, 89 ; 
lSaund.,201\ Tidd,%%2, 

Phdps, €ontra, cited 2 Rawle, 334 ; 1 Peters, 46 ; 2 Troub. §■ KcdjfM 
Pracy 438 ; 1 WUs,, 90 ; 4 Johns., 48 ; 9 Wheat, 289.) 

RooERS, J. — One of the defendants having procured his certi£cate 
of discharge, the plaintiff entered a nolle prosequi as to him, and this is 
assigned for error. But this is right, for it is well settled, that it an 
action on a contract against seiaural defendants, one of whom pleads 
bankruptcy, or other matter in his personal discharge, the plaintiff may 
enter a fMe prosequi as to him, and proceed against the other defen- 
dants.— 2 Tidds Prac.y 796 • 2 Troub. ^ Holy, 438 ; 1 Wils<yn, 89 ; I 
Saund., 207, N,; 1 ChUty, 451. 

Judgment qfirmed. 

BEE TREE. 

It does not amount to the charge of the felony of theft, to charge a 

person with having stolen a " bee tree;** that phrase having reference 

to the wild unreclaimed insect, and a standing tree, neither of which to 

^ subject of larceny. — Cock v. Weatherby, 5 Smedes and Marshall's Rm, 

p. 333. Miss. (1846.) 

(Waul, dt^d Chit. Gen. Pr.^ 44 ; Stdrkie on Slander ; 1 Wh, Lib., 
1269 ; Thompson v. Ben^rd, 1 Camp,^ 48. 



• BSTTIMU* " t5 

Thaohbr, J. cited Starkie on Slander, H ; Dexter v. Saber, 12 JiAm;^ 

BETTING. 

Monej lest to be bet upon a presidpntial election cannot be recoyer* 
•d by suit.— Ifoc^iV t. Moore, 2 GraUan's R.,p. 2^7. Va. (1846.) 

Tbin was an action of debt brought in the Circuit Superior Court o 
Law and Chancery for the county of Shenandoah, by Joseph S^Machir 
against Charles Moore, on a promissory note hearing date the 10th of 
August, 1840, by which Moore bound himself to pay to Machir one 
thousand doll^s in the next September or October, for so much money 
advanced for him by Machir, in a bet with Bushrod Taylor. The 
defendant pleaded nil debet, upon which 'plea issue was joined. 

On the trial of the cause the Court, on the motion oi^ the defendant, 
instructed the juiy, " That if they believed from the evidence, that the 

Sromissory note in the declaration mentioned, was given by the defen- 
ant to the plaintiff, to reimburse the plaintiff for one thousand dollars 
loaned by the plaintiff to the defendant, at the time and place of making 
abet upon the result of the presidential election with one Bushrod Tay- 
lor, for the purpose of makmg the bet; that then the promissory note 
was void, frustrate and of no effect; and they should find for tbe de- 
fendant." 

There was a second instruction, only varying from the first, by add- 
ing "if the jury should believe that the defendant and Taylor were both 
voters qualified to vote in the presidential election." To the opinion 
of the Court giving the instructions, the plaintiff excepted ; and the jury 
having found a verdict for- the defendant, and the Court having given 
judgment upon it, the plaintiff obtained an appeal to this Court. 

Samuels, for appellee. The Stat. 1 Rev. Code, sec, 1, p. 561, obviously 
intended to annul all securities Hh- wagers, between the parties to n 
wager ; also to annul any security for money loaned by any person not 
a party to the wager, to a party making a wager, at the time and place 
of making the same. 

A security for a ** toager** is "utterly void, frustrate, and of none effect, 
to all intents and purposes, whatsoever** So a security "for the reim* 
Imrsing or repaying any money knowingly lent or advanced, to any person 
or persons tcagering, or that shall at such time and place so wager, is ut* 
terly void,frustrate, and of none effect, to all intents und purposes what* 



soever" ' 



I have given here an eittract from the Statute so far as it is applicap 
ble to " wagers," excluding from the extract such portions of the Statute 
as are applicable to wagers upon gaming, horse-racing, cock-fighting, 
or other sport or pastime. 

The second section was intended to annul conveyances of real or per* 
ftonal property made for satisfying or secuiing money won of, or lent 

D 



W BEYTINt. 

i^t \ike ptLtpoUe of Wftg^ering, ^o thepsrty naking^e &mrhjwame. The 
mere words of this section are comprehensive enough to avoid anyeoii^ * 
▼eyance for satisfaction or security of money lent for any purpose ; but 
taking the words in connexion with the subject of the Statute, it only 
annuls conveyances for satisfaction or security of money won of or loan- 
ed to >a party making a wager. . 

r submit, therefore, ti^at the Oomt below was clearly right iii giving 
the first instruction. If the Court were right in giving the first instruc- *" 
tfon, it was ^o right in giving the second. If a loan be void when 
made to one ikot a qualified voter, it will be so if niade under the dame 
eireumstances' to one who is a qualified voter. * 

The Court below, however, was justified in giving the second in- 
struction, by grave considerations of public policy. In every election; 
each voter should be free from undue bias of every description at thii 
moment of giving his vote ; if, however, a voter has made a bet on thii 
tesult of ah election, his desire of gain is at once arrayed against cor- 
rect political morals. Whether the love of profit, 6t the ddty to foritt 
an opinion from all the light that may be shed upon the subject up td 
the moment of giving the vote, will predominate at that moment, m\lH 
depend upon the integrity or intelligence of ieach voter. The Court, 
however, acting upon general rules, .have clearly and emphatically de- 
nounced such wagers as against public policy; as corrupt in themselves, 
and opening a wide door for corruption. — Alien v. Hearn, 1 T. R, 57 ; 
Bunn V. Riker, 4 Johns,, 426; Vischer v. Yates, 11 Johns,, 23; DennU- 
tan V. C(fok, 12 Johns,, 376; Lansing v. Lansing, S Johns.,' iSi, These 
decisions by the Supreme Court of New York, vrill no doubt be re- 
garded as better authorities than some conflicting decisions of the 
Court of Errors, considering the constitution of the Courts respectively. 

Ghattan, for the appellant. The first section of our Act of Assem- 
Vly, 1 Rev. Code,ch. 147, p. 261, obviously embraces two classes of 
promises, agreements, notes, &c. The first relates to promises, &C4- 
fpven ' for money won, laid, or betted. The second relates to %u£h 
promises, &c., given for monoy lent, or advanced to the person bettiujg^* 
gaming or wagering. To justify this instruction, it roust be shown that 
Uie note on which the action is founded,' is embraced within the aecdnd 
ehMB. 

The Stt^iite first avoids aU promises, &c., where aasy part of the cen^ 
sideratlon thereof is for money, or other valaable thing won, laid (ft 
blotted at cards, dice, &c., or at any horse-race, eock^figiiting, or a&y 
other*sport or pastime, or on any thager whatsoever. It next, avoids aU 
promises, &c., given '* for the reimbursing or repaying any moiiey 
Knowingly lent or advanced, at the time and place of su^ V^^J* ^^^"^ 
xitcing, cock-fighting, or other sport or pastime, to any person or iper^ 
sons so gaming, betting, or wagering," &c. So far as the latter clause 
goes, it obviously refers' to the same gaming, herse-racirigj oocl&fight- 
mgf6t ol^er sport ot pastitae, as are iaatended in the first clause. But 



BILL OF EXCHANGB. 



27 



the^MOond dttuse o»^ tbe words "ar wnywc^er mhAt96e94rV "y^Wf^ 
ave fbuod-iu tfae^firat. The first cleitise airoids all pirotniaes. &;c., grrm 
onaoeount <^a wager by virtoe of these words, and onlyby vittae of 
those words; forthei-e are many cases- sastainiag actions on wagero 
since die Statute of 9th Ann., ch. 14, in England^ which avoids notes, 
&c.,'grven ona. gaming consideration as strongly as does ont .Statute. 
'^ones V. Randall^ Cowp., 22 or ^7 ; De Cotta v. Jonea^ 2 Couop,^ 377 
9r Cowp., 729. 

But as I have said, these words are not found in the second clause 
of tbe Statute : and there /is nothing therefore m it to aroid nocos, &o.» 
given for money lent for the purposes of a wager. It is trift the word 
" Wdgering" is used in the second dause; but it is '' so gaming, betting, 
or w^igering," the word ** so" confining the wagenng to the wagering 
upon the play, hotse-racing, cock-fighting, or other apgrt* or pastime, 
before mentioned. 

But it is said that upon common law principles, the note upon which 
this suit is brought is void ; and various cases are cited fi'om the New 
York Reports to sustain this proposition. The cases above reforied 
to, as also the cases cited by the counsel for the -appellee show, coo* 
clusively, that at common law an action may be maintained upoil a 
wager. But the cases from New York seem to establish the doctrine, 
that upon principles of public policyt wagers upon elections are void. 
How far it is proper, as a general proposition, K)r Courts of Justice to 
determine what is public policy upon those subjects falling within the 
Legislative province, but which have hot been acted upon by the Le- 
gislature J will not $top IP inquire. In Virgijiia^ the Statute shows, . 
very plainly, that the Legislature has chosen to determine for itself 
what is public policy in relation to gammg and wagers ; and has avoid- , 
ed all wagers whatever. But with the subject distinctly before it, the 
Le^slature has not thought it public policy to peimit a knave to pocket 
money -which he has borrowed, because he has chosen to st^ke it on 
an election. Nor do any. of the c^ses cited by the counsel for the ap- 
pellee so decide. They are cases where the only question was, whether 
the parties to the wager could maintain an |iction to recover the money 
bet. * 



By the Court, 



7^ judgment i* affirmed. 



BILL OP EXCHANGE. 



A paper purporting to be a bill of exchange, having a blank for the 
payee's name, may he^ filled up. at aifiy. time by a bona jide holder ; but 
until it is so filled up,, a suit will not lie on it figainst the aceepCor^ 
Qrwnhow V. BoyUf % Blacybrd!s IL^p, 56, Ihd, (18A7.) 

{Suj^XiiYAN, X cited, CrucMey v. Clarence, 2 Mi. fy 8., 90 ; CrutahUy, 
V. Manny 5 Taunt,^ 529 ; Attooad v. Griffin, 2 Oarr. (f* P., 368 ; G^. 
im, et. ai., v. Minet.eL aly 1 H* £/*, 569 ; Eex.y. Randail, Rtt$*^ {c'J^* 
Or. Cos., 195, 193;) 
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BILL OF KXCBANOE— ACCEPTOR* 



When the holder* of a bill c^ exchange, accepted for the oocommo*' 
dation of the drawer^ sends it to a bank for collection, and the bank^ 
when the bill comes to maturity, passes the amount thereof to the 
credit of the holder, this is not such a payment as discharges the ac* 
ceptor; but the bank succeeds to the rights of the holder, and may 
maintain, an action «on the bill against the acceptor. Pacific Bank v. 
Mitchdl, 9 MeUalf's, R. ^., 297., Mass. { 18i6.) 

If a thkd party take up a bill for the honor of the -drawer, and at his 
request, at its maturity, he thereby releases the accommodation accep- 
tor of suchT>iri, whether he intended it or not. 

In an action by M, against C, the acceptor of a bill, drawn by B. in 
' ^avor of R., and by R. endorsed to M., the c6urt instructed the jury, 
that if they believed, from the evidence, that the plaintiff took up the 
bill at its maturity at the request of B., the drawer, and for his benefit, 
it was a payment of the bill, and they must find for the defendant, and 
that whether M. and B. intended to release the acceptor or not. Held^ 
there being proof that C. was accommodation acceptor of B., that the 
charge was coixect. — Mc Dowell v. Cook, 6 Smedes ^ MarshalVs R,fp. 
420, Miss. (1846.) 

(Clatton, J. citedf Chitty on BiRs, 542 ; Ea^arte Lamhert, 13 Fe- 
#«y, 179.) 



BILL OF EXCHANGE— ACCEPTOR. 

The acceptor . of a bill of excliange, on its presentation to him when 
aue, did not take it up ; but afterwards, on the same day, a person un- 
known called at the bankers' where it lay, and paid the amount, and 
received back the bill with a general receipt endorsed upon it. In an 
action by the endorsee against the stcceptor, the bill was produced by 
the plaintiff, bearing that receipt ; — Held, no evidence of the payment 
of the bill by the acceptor. •FhiUipsy, Warrqi, 14Meesonic Wdsbi/'s 
R.,p.379, Eng. (1846.) 

Assumpsit, by the endorsee againsttHe acceptor of a bill of excnange 
for d620, dated 1st March, 1843, drawn by W. Palmer, payable three 
months after date, and endorsed by him to the plaintiff. 

The defendant pleaded, (amongst other things,) first, that he, the de- 
fendant, paid the bill on the day when it "became due, and that it was 
endorsed by Palmer to the plaintiff after it became due ; secondly, that 
the defendant paid the bill when it became due, and that it was after- 
wards put into circulation, and so required a new stamp. The repli- 
cations tb these pleas denied the payment as alleged. At the trial be- 
fore Lord Denm AN, C. J., at the last assizes for surrey, the evidence 
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given in support of the allegation of payment in the pleas was as fdt^ 
lows : — On the morning of the day when the hill hecame due, Messrs* 
Barclay & Co., the hankers, heing then the holders of it, the hill was 
in due coin*se presented to the defendant for payment, hut was not then 
takei^up hy him. On the afternoon of the same day, a person called 
at Messrs. Barclay's, and paid the amount of the l^ill to one of the ' 
clerks, who endorsed a general receipt on the hack of the hill, and 
handed it hack to him. The clerk did not know this person, nor was 
there any evidence to show who he was. The defendant had not any 
account with Barclay & Co. The bill was produced at the trial by the 
plaintiff. The learned Judge thought there was no evidence of pay- 
ment by the acceptor, and, under his direction, the plaintiff had a ver 
diet. 

In Easter Term, Montagu Chambers obtained a rule nisi for a new 
trial, on the ground of misdirection, relying on Scholley v. Wdlsbff, 
Peake N, P. C., 34, as an authority that the receipt was prima facie 
evidence of payment of th^ bill by the acceptor. 

ByleSy Seijt. now showed cause. The mere receipt endorsed on 
the bill can be no evidence whatever of payment of the bill by the he* 
ceptar, more especially under tKe circumstances which were proved in 
the present case, that payment of the bill had previously, on the same 
day, been refused by the acceptor, and that it came out of the hands of 
the plaintiff at the trial. [Alderson, B. — Why may not he have been 
the party who paid it 1] It is quite possible, and even probable, that 
he was. 'If the acceptor had paid it, surely the bill would have been, 
in his possession. 

Montagu Chambers, contra. Scholey v. Walsby is an authority ex* 
prossly in point, that the receipt endorsed on the bill is prima fade , 
evidence of payment by the acceptor, and that it is not evidence of pay* 
ment by the drawer, although it be produced by him at the trial. That 
case appears to be recognised in Graves v. Key, 3 Bam. 8^ Adolph,^ 
318. Here no evidence was given tcf repel the presumption in favor 
of the acceptor, arising out of the payment of the bill on the .very day 
when it became due, and the receipt given for it. 

Alderson, B. — It is sufficient to say, witli respect to the case of 
Scholey V. Walsby, that the doctrine of Lord Kenyon in that case cer- 
tainly ought not to be carried any further. But in the present case 
there are circumstances to show that the acceptor did not pay this biU. 
The receipt of itself showed lAthing, until it was explained;, and there- 
fore the banker's clerk was called, who stated, that, on the afternoon 
of the day when the bill became due, he gave the receipt to a person * 
whom he did not know. This coupled with thsT £aLCt that the. acceptor 
had previously, on the same day, refused payment of the bill, ippears 
to be reasonable evidence of his not having been the person who paid 
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iki . It iseems to: aie! that die yerdiot was right uff •iitlihe evidBnc&f as U 
I'pcesented t4> ^e joiy^ 



RoLFK, B. — ^I am of the same optnioii.t I ovns-I do not rery well 
nndBrat9udthec^A& of Sckeiej/.r.' WaUbyt No doubts undei^some 
cbcumstuicee the receipt on the back of th^ bill may be erideace <^ 

Cymant by tbe acceptor, although it if more likely to haye been paid 
^ some other party, because^ if paid by the ayoceptor, it would n»- 
tusally^ h«re been in hifrpossesston. JUfie dUckargedM 

BILL OF LADING. 

A bill of lading is not negotiable like a bill of exchange, so as to eor 
able the endorsee to maintain an action upon it in his own name ; the 
affect of the endorsement being only-to tranter the right of pre perty in 
tbe goods, but iH>t the contract itself,'-^ Thompson e$ al, v. Doming et oJ. 
UJi^^ewn ^ Welshy'sR.y^2K 403, Eng. (1846.) 

Assumpsit.— The declaration alleged, that the defendants were the 
owners of the ship Julia, the master of which had shipped on board 
tfcfereof, on account of one Grant, 1303 barrels of oats, to bo carried by^ 
the defendants, and safely delivered to Grantor hisaasigpM^ he or they 
payii^ freight for the same; that the defendants signed a. bill of lading 
to that effect, and delivered the same to Graat,; and > that Grant, for a 
certain sura, endorsed the. bill of lading to th e plainttfis. And it alleged, 
that. although the defendants had delivered part' of said good^t-to the 
pltint^^. vet that they bad refused to deUrerthe residua thereol^ 
. The de&ndants pleaded non-assumpserunt, and other pleaSK<>>^ which 
nothing now turned. • 

At the trial before CoLERiDQfi, X, at the last Spring AiBsises at 'Win- 
chester, it was > objected, for the defendants, .that the plaintifis ought to 
beoion^euit^, on the ground that no action waa.ZBftifitainahle'by the 
mere endorsee of a. bill of lading in his own narne^ the inattumeut not 
being negotiable. The learned judge inclined to that opinion, but re- 
fused toi notirsnit, and the jury having/ found a verdict .fot» the plaintilfs, 
ba/resecved leave to the defendants to move^to entef a.non^suit.. 

Kinglake, Soijt., having in Easter Term last obtained a rule accord- 
ingly.' 

Crremwo^d now showed causeb^^An. endorsee* of ^ bill of lading is 
entkled to maintain an action upon it, in tbe sune way aa the endorsee 
ofa billof exchange; forthe.latler iiAirumeot resemblea - tbe former 
ift this ies|>ecl, as ia observed by ATHfrjuiTK J«, in Lickbarrow v. Mosaic 
2 T) /2v, 71, where the learned judge says,'^** The assignee^^f a bill oj 
Ittdimg'trttstS'tothe etidorsement; «the' instrument is init^ nature trans- 
£iFaM, in thisrtepeet, thar^re, thi» is siaajlan to the case of a: bill of 
«b«liMgeb'' [PA«sa|;Bii-r^Yesi| it i^transferabtefreni hand to hai»d 






•adit pa»e9i the profmrt]^ in tlie ^ooda mentioiiodan it; bttt^Itne^ax 
Before beard i of ^ an action being brought upon it^ and I think suich an 
aetion quite untenable.] In Waring y, Ca^s, 1 Campb,, 3&9i an action 
of assumpsit was brought by the plaintiff) as endorsee of a bill of lading, 
frir 3Q^casks of butter ; but it failed, on the ground that the plaintm 
had giYeu lia consideration for the- endorsement, and therefore it did 
not transfer the property in the goods ; but in the note of the repbrtezv 
it is intimated^ that an action naay be maintained upcm a negotiable 
instruments where the title to it iv. transferred by. the endorsement* 

g^ARKB, B«--<I never heard of such an attempt before t AxDBiui^piry 
^-^Thedecisionvin that case is against you. ^ JE/ot^^^Ellenboroiigii^ Gi 
Jl^tbere says,-^''No cas^ has. gone so fax as to decide that a bill of 
laaifigia tran^rable like a bill of exchange, and that the me^e si^m^ 
ture of the person entitled to the delivery of the goods, ^ma>^«€]^<t 
ses the. property in them to the endorsee ;'/ and^he concludes by say« 
ing, that, ''.the action, if maintainable at. all, should have ibeenr broughti 
not in the name of the agent,, but of the consignor, himself 

[Pasjce, B. — The endorsement ^ of a bill of la(Ung: for. a valuable- con^^ 
sideration transfers the property in the goods ; but I neverifaad anideia 
> that the contract was transferred by it . } In Nmowm v* Thormt69i^ & Maat^ 
4d^ Liord ELLEKBORova«,» O. J;,*saysy — ^'^^ I consider the eadersement 
of«a bdll of lading,, apart from all frauds as gtvii^ the. endorsee an irre* 
Tocable, uncountermandable right to receive the .goods ; that is, when 
it 18 meant , to be dealt with as an assignsfeent of the property in^ tho 
goods/' [pARKEy^ R' — ^Yes ; where it < is an endorsement fot; value^ it 
transfenkthe property^in the goods; bat^abiil of exchange is very. dji) 
ferent {; it is a continuing contract i te pay a .certain sum <]f money. B^ 
the law of England, a-cbose int action is not > transferable : by thetcus* 
teu of merchants,: itistransfen^e'in. (me. instance, that -of a bill c^ex» 
change, but ther&is no. authority te show that a biBof dading is'trans* 
ferable under siichi a custom, so as to enable a party to bcii^.nn> aetion 
upon it;] In BerkUy^ v« Wddiftg, 7 Adolph^ and ^is, 39 ; 2 JV(v.> Oftd 
P., 178, Patterson, J., seems to intimate thafsuch aa action' might hii 
brought. He says, — " This is an action by the consignee pf a bill of 
lading, not an endorsee. That makes a • difference,, though- 1 r^eellect 
no instance of such an action being brought by an endorsee. If any 
snch were brought, the plaintiiT: would have to state, the-original.- con- 
tract, and endorsement." And : after wards, in speaking of the.ibtil of 
.lading, he says,.— " I should. fbe sorry to destiroy the negotkdnUfyiQftkie 
instrument*" : [ALnERSoN, B.i — ^Pattsrson, J., jpys he recoBeota tt0 
instance of i an adtien having be^i brought by the endorsee; and^yet 
how. many thousands' of cases of this nature have, occurrediin'thls pi^ 
Barke,. B.— There is no customof meflolAnta 4:hat, byv^th^ eadorsememt 
of a ;bill : of lading, the cooitract ^ is translesred, : so as to enable the- en» 
dorsee to maintain an action upon it. If a fresh contract is made u|>Q!li 
each endorsement, and successive losses take place as to the goods 
during the voyage, do you say that each assignee might maintain fan^ac- 
tion .| ' If ,s%.itn»ght give rise .tOtfi%.diffibrentv aetipns.. Atnwtiioii^ 
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B« — If there is no 2(uthority for the maintenance of such an action «i 
this, it is contrary^o general principle that the contract is transferred* 
At the conclusion of the judgment in Sanders v. Vanzdler, 4 Q. B., 
297 ; 3 Gale and D., 680, the Court say that the contract is not trans- 
ferred.] The reason why actions on the oill of lading have never heed 
brought is accounted for by Buller, J., in delivering his judgment in 
Lickdarrow v. Mcuan, 2 T. R,, 75. He says» — " No special action on 
the bill of lading has ever been brought ; for if the bill of lading transk 
fer the property, an action of trover against the captain for non-delivery, 
or against any other person who seizes the goods, is the proper form 
of action* If an action be brought by a vendor against a vendee, be- 
tween whom a bill of lading has passed, the proper action is for gocud»- 
s^jj^ and delivered." The action was attempted in Waring v. Cox, 
bui failed for want of consideration. [Alderson, B.-^The decision 
in that case, is against you ; but there is a note of the reporter some^ 
thing in your favor. The point was palpably before Lord Tenterden 
when he wrote his work on shipping ; but he never alludes to the cir-. 
cumstance of an action being maintainable upon a bill of lading. He 
speaks of the property in the goods passing bythe bill of lading; but 
be is silent as to the contract being transferable.] In Sargetpt v. Mor- 
riSf 3 B.and Aid., 277, it was held that an action against the ship owner 
for damage done to the goods, must be brought in the name of the con* 
signer ; but there the captain was, by the bill of lading, to deliver the 
goods for the consignor, and in his name to the consignee, and at the 
time of the shipment the consignee bad no property in the goods. Aa 
far as regards the convenience of merchants, it would be better to aU 
low the assignee to bring the action in his own name ; and what reason 
is there why it should not be brought % [Parke, B. — Because it was 
never brought before, and it is nowhere said that a contract is trans- 
ferable ; on the contrary, by the law of England, a chose in action is 
not transferable, and unless you can show that there is any custom of 
merchants which makes the contract in a bill of lading transferable, it 
must be governed by th&t rule.] 

•  

Kmgktke, Serjt., was stopped by the Court. ' 

Parke, B. — I never heard it argued that a contract was transferable^ 
except by the Law Merchant, and there is nothing to^ show that a bill 
of lading is transferable under ^ny custom of merchants. It transfers 
fio more than the pr|peity in the goods ; it does not transfer the con* 
tract. That is the conclusion to be drawn from the judgement of'Tm- 
dal, C. J.; in delivering the opinion of the Court of Error in Sanders 
V. Vanzeller, 4 Q. E., 297; 3 Gale and Z>., 584 ; and Lard Ellenbo- 
ROUGH appears clearly to have entertained the same view of the quea* 
tion. 

Ai^DERSoN, B^ — 'I am of the same opinion. This is another instance 
6f the confusion, as Lord Ellenborouoh, in Waring y, CoXp expresses. 
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it, which ** has arisen from similitudinous reasoning upon this subject.'* 
Because, in lAckbarr&w v. Mcuon, a bill of lading was held to be negO" 
tiabley it has been contended that that instrument possesses all the pro- 
perties of a bill of exchange ; but \t would lead to absurdity to carry 
the doctpne to that length. The word '* negotiable" was not used in 
the sense in which it is used as applicable to a bill of exchange, but as 
passing the property in the goods only. 

Rule alsolute. 
BIRTH— LEGITIMACY. 

s ' 

Where the father and mother intermarry after the birth of a child, 
the offspring of their illicit intercourse, and the wife die without issue 
subsequently bom, the child becomes legitimate in virtue of the Stat- 
utes, and the husband shall be tenant by the curtesy of the lands of 
which the wife was seized, and did not alienate previous to their mar- 
riage. — Hunter v. WkUworth etux,, 9 Alabama R.^p. 965. (1846.) 

« 
(Clay^ sen, and Clay^jr., cited Co, l>tV^, '435-447 ; Preston on Es., 
473-485, 524; 1 Atk., 603; 1 F<?*., 174; 1 Cruise's Dig,, 149, 153, 
325; 3 Rand,, 377 ; 1 Chitty's PL, S'^ ; Tillinghast's Adams on Eject., 
275, 286 ; 4 Johns., 140 ; 13 Johns., 286 ; 1 Tervn. R., 237 ; 3 Ala., 747 ; 
7 Ala., 480. 

Parsons, contra, cited, 1 Co. Litt, 6*62 margin; 12 Johns., 201; 13 
Johns., 463 ; 14 Johns., 193 ; 2 HiU, 641.) 

BOND. 

The interest of a party holding only a bond for title t<»land, the whole 
of the purchase-money not being paid, is not subject to sale under an 
execution at la.w.—^Ellis v. Ward, 7 Smedes and MarshaU's R., p. 65 1. 
Miss. (1847.) 

Whare, after a bond had been executed by three persons in the pre- 
sence of an attesting witnessT, A. B., whose name did not appear in the 
body of the bond, signed, without any seal to her signature, a slip of 
paper, which was attested by another witness, and which was after- 
wards attached by wafers to the foot of the bond ; Held, that A. B. did 
not thereby become one of the obligors of the hond. — Grambltng ▼. 
Woodward, 2 Richardson's R., p. 621. 8. C. (1846.) 

Before O'Neall, J., at Barnwell, Fall Term, 1845 ^ 

This was an action against one of the sureties te an administratioii 
bond. The case was on the inquiry docket, the defendant hiving fail- 
ad to appear. The bond was given in evidence and the ordinary's de« 

 



94 BQfn». 

cree which eMiftKihed th^ amount of the plabitiff's damages. For th<b 
defendant; it'waa contended that Artmnisa Boniiett» the widow, of the 
intestate; war one of the sureties. It appeared that the bond had been 
fully executed; and subiequent thereto, a slip, of paper, on Trfaich the 
name Artemi^a Bbnnett was written to -the rights and that of fk witness 
on the lefty ^ttd attached by wafers to the foot of the bond, it waa 
without seal. His Hpnor thought that Artemisa Bonnett w£^ not a 
co-surety* Xhe jury found for the plaintiff, and the defendant appeal- 
ed, on the ground that the presiding Judge erred in charging the jury 
that Artemisa Bonnett, the. widow of the intestate, and one of the real 
plaintiffs, was not one of the co-sureties to the bond sued on. ^ 

J?eZ/i;i^«r, for the motion. 

Pattersani, contra. 

Curia f per Q'Nsaix, J.— *We think that the widow, Artemisa Bon- 
nett, cannot be regarded as a surety. How tl^ slip attached to the 
bond by. wafers, came to be signed by her, does not appear. It is mani- 
fest it was not, part of the original execution. For tier name is not in 
the body of the-bond ; the. three obligors mentioned in it, Gideon Hutto, 
David Hutto and William Woodward, executed the bond in the pre- 
sence of Ji N. Barillon.' Her "signature" on the slip is witnessed by 
J. F. Bomberg. It may be, and I suppose was, the case, that she sign- 
ed th^ slip of pap^r at home, apart from the bond ; that it was aftei- 
wards carried toOrangeburgh.and annexed to the bond. 

How can it be argued, that this makes her a co-obligor or surety 
on the bond, I confess I do not understand. In ^McKain r. Miller, I 
McMid., 3 15, Judge Richardson states the rule ; he says, ** any stamp, 
impressioni on mark made or adopted by the signer,, to a written con- 
tract,., and 'annexed ta his signature, as and. for his seal, would seem to 
answer the pui^ose-of sealing; in order to ren4bt' Aucb written con«> 
tract a sealed instrument or deed in law.** To comply with this rule, 
tiiere must be some eyidence, intrinsic or extrinsic, which creates a be^ 
Gef that SQiqe mark on.the paper was intended as a ^eal. The scrawls 
at t^e end of the names of the two Huttp's and Woodwards are their 
aeals. There is no mark here annexed to the signature of Mrs. Bon- 
ne^.. To talk of the wafers above her name, wnereby the slip is at^ 
lached to the liood, as her seal, would be making a seal out of that 
which, was never intended to have any such effect. In the case of Ives 
▼. FicHett, Oats ani GriffUh, 2 McC, 27 1, it was very properly ruled*, 
that even in the ease of a parol contract, the signature of a party, after 
others have signed^ and without their kngwledgp or consent, did. not 
make him a joint contractor. * 

itieve thefe is no evidence haw.Mrs. Bonnett came to sign, and there 
is nothing iji the case, auch as there was in Lackhart v,.BeU, 2 Hill, 
432, which will enable us to. say she signed by the consent of the ob- 
figors^ if she did not, and she had moat formally executed the beiid« 
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she could not be regarded as a co-surety ; unless, indeed, for some of 
the causes pointed 'out in the Act, the ordinary had required additional 
security. In that case, however, this mode of execution would have 
BO effect. The ordinary, to make an additional security legally liable, 
ought to take a fresh bond from the additional security or securities, 
and in that, set out the cause why such an additional security has been 
demanded. 

The motion is dismissed, 

BOND— VENDOR AND VENDEE. 

Where a vendee, who has taken fvom the vendor a bond for title 
when the purchase-raqney is paid, has, on the payment of all the pur4 
chase-money, such an interest in the premises puA^hased, as is liable to 
seizure and sale under execution of^erijacias at \tkw,^-^Moadtf v. Farr^ 
6 Smedes S^ MarshalVs R,, p* 100. Miss. (1846.) # 

• fLea 5f Lea, cited Bogart v. Perry , 1 J". O. il;, 53 ; 17 Johns,, 352 j 
Jackson v. Scott*, IS Johns., 95 ; Hopkins v. Stump, 2 Har, &f John,, 3dl > 
H, 8f H., 644, sec,^ 48 ; 3 Caine, 189 ; 13 Jokns^, 192 ; Jackson v. P^ur^ 
her, 9 Cow,, 81. 

Sheldon &; Yerger, contra, cited 16 /. R., 197 ; J. C. R,, 56 ; 17 /. R., 
355 ; IJ.C. R„ 52; 2 J. C. jR.„312 ; 4 J. C. R., 690^ 3 Paige, 219 ; 
3 Paige, 478; 1 Bibb, 306; I A, K. MarshaU, 174; 1 Yerger, 3; I 
Yerger, 79 ; Harper's Eq., 184 j 17 /. JR., 356 ; 4 Bing., 96 ; i Bam. 
md -4^.,.684f 1 Hammond, 314 ; Freeman's Ch. R., 105, 401.) 

BOUNDARY, 

When A. conveys land to B., " bounded on land of T.,'* the true lino 
of T.'s land is the boundary of the land conveyed. Although A» &n4 
T. had previously agreed, by parol, on a different line« and h^ set up 
stakes to mark such line, and had afterwards held possession of their 
respective lands according to such line ; and if B. be evicted from the 
land lying between the true and the agreed line, he has no remedy on 
A.*s covenant of warranty, unless A., at the time of the conveyance^ 
pointed out the agreed line as the true one. — Cornell v Jackson, 9 Met' 
, calf's R,, p. 150. Mass, (1846.) 

CERTIFICATE OP DECEASED NOTARY. 

The notarial certificate of a deceased notarj^, purporting on its face 
to be made out and signed several months after the protest of t)ie note, 
is admissible in evidence, even though it be proved that such notarial 
certificate was the only record ever kept by the notary of his acts in 
the premises. — Booth v. Wa^Uon, 5 Smedes 8f Marshall's R,, p, 295., 
Mss. (1846.) 
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(Yerger, cited Flemivg v. Fulton^ 6 H&w. 473; Grimhall 4" Ifont ▼. 
Marshall, 3 6\ cj- M. 359;, fAw;. ^ J^m^A , 009; 5 How, 179. 

Chiion, contra cited, How, 6c Hutch,, Stat, 434, 609 ; 6 JIow,, 473.) 

CERTIFICATE OF STATE OFFICER. 

Where the validity of the certificate of a state officer is called-in 
qvestion, its conformity to law is a question of law for the Court, be- 
ing regulated by a public law of the State ; but the conformity of the 
certificate of a foreign officer 'to the foreign law is a question of fact, 
to be established by evidence. ^ 

Where a certificate of a foreign officer is made, the certificate ia 
prima facie evidence of its conformity to law, and it devolves on him 
who^uestion's its admissibility to show that it is not in the usual form ; 
to do which he must produce an authenticated copy of the foreign 
law, or if that cannot be had, the best evidence which the nature of the 
thing admits of must be produced. Sesnons et. al,, v. Reynoldg, 7 
Smedes U MarshaiVs R,, p, 130., Miss. (1847.) 

CHANCERY. 

The Court of Chancery does not interfere, by way of decreeing spe 
cific or further peiformance, with executed agreements. 

When parties supposing that they were seized, sold and conveyed 
lands, with covenants of seisin and warranty, to which as it subsequent- 
^ ly appeared, they , had no title ; and six years afterwards, on being 
sued by their grantee on the bovenant of seisin, purchased the lands 
of the true owners, and tendered a hew conveyance thereof to the 
grantee, who refused to accept it; Hdd, that the Court had no power 
to compel the grantee to receive the deed, or to interfere with his ac- 
tion 4m the covenants of title. Thicker v. Clarke, 2 Sanc^ord*s Ch, R 
p. 96, N. Y. (1847.) 

COACH PROPRIETORS— LIABILITY O^. 

Proprietors of coaches, who carry passengers for hire, are answera- 
ble to a passenger for an injury which happens by reason of any de- 
fect in a coach, which might have been discovered by the most care- 
ful and thorough examination, but not for an injury which happens by 
reason of a hidden defect which could not, upon such examination, 
have been discovered. 

A passenger in a coach received an injury solely by reason of the 
breaking of one of the iron axle-treea in which there was a very small 
flaw, entirely surrounded by sound iron, one fourth of an inch thick, 
and which could not be discoveied by the most careful exammatios 
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externalJy. Held, that the proprietors of the coach were not answera* 
ble for the injury thus received. 

If a passenger in a coach, by, reason of a peril arising from an acci'< 
dent for which the proprietors thereof are liable, is in so dang€frous a. 
flituation as to render his leaping from the coach an act of reasonable 
precaution, and he leaps therefi'om and thereby breaks a limb, the pro- 
prietors are answerable to him in (images, though he might safely 
have ictained his seat. IngeUlsv. Bills, et dU,, 9 Metcalf^s tl., p. 1., 
Miut. (1846.) 

(T arsons^ cited 2 Kent*$ Com., {3d Ed»,) 598, 601 ; Story on Bailm*t 
{3d Ed,) Sees. 498, 571, a, 590, 592 ; Astony, Heavem2 Esp., 533 ; Mc 
Kinney v, Neil. 1 McLean 540 ; Camden 6f Amboy /?. R. Co, v. Burke 13 
Wend., 611, 627 ; Jackson v. Tollett 2 Stark, 3? ; JOvMey v. Smith, 1. 
Camp, 167 ; Hollister v. Nowlen, 19 Wend, 236 ; Crofts v. Waterhouse^ 
3 Bing,, 321 and 11 Moore, 137 ; Boyce v. Anderson, 2 Pet, 150 ; Strikes 
Y. Saltanstall, 13 Pet. 181 ; Ware v. Gay^ 11 Pick. 106; Christie v. 
Griggs, 2 Camp. 80.) 

COLORABLE ASSIGNMENT— WITNESS. 

A colorable assignment to make a legal plaintiff a witness, does not 
divest his interest. Every assignment is deemed colorable, until the 
contrary appears. 

The assignor of chose in action, for which yuit is brought, cannot be 
a witness for the assignee on the trial of the cause, unless the assign- 
ment were made in the usual course of business, and vnthout any in- 
tention, either expressed or understood at the time, of supporting the 
claini by the oath of the assignor. 

The legal presumption, which is adverse to the admission of such 
testimony, must be rebutted by the most overwhelming proof : not the 
slightest doubt shall be suffered to remain, that at the time of the con- 
tract there was no intention whatever entertained to support the claim 
by the oath of the assignor, nor any such necessity supposed to exist. 

Indeed it should not be permitted that the assignor of a chos^ in ac- 
tion should supporf it by his own oath. In that respect, the creditor 
and debtor ought in all justice to be placed on precisely the same foot- 
ing : both should be allowed to testify, or neither. Phinney v. Tracy ^ 
1 Barr*s R,, p. 173, Pa. (1846.) 

Error to the Common Pleas of Bradford county. 

This case came before the Court below, on an appeal from the judg- 
ment of a justice of the peace. The action was originally brought by 
^e plaintiff in error to recover $65, the price of an ark sold by Decker 
and De Long to Hiram Baker, upon the order of James H. Phinney, 
to whom the defendant, George Tracey, I ecame bound as the bail of 
Baker. 
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tti'tfie trial of t!i6 cause below, it ap^ie^ted that Phinney ha3 trans-* 
ferred his claim to Hanson, and at the time the transfer was made, Han- 
son released Phinneyfrom all liability. * The transfer and release were 
execnted 6h the 2d day of June,' 1842, the day of the trial before l^e 
justice of the peace. 

After the defendant had closed his evidence, the plaintiiT oiferef 
James H. Fhinney as a witness to sustain the action, whom the Court 
rejected, aflter an objection by the defendant's attorney, which formed 
the only point for the decision of this Court. 

Overton, for plaintiff in error. 

^e question presented is, whether the assignor of a chose itilactloii 
can be a witness to support tl\e claim assigned. The plaintiff, having 
made out a primajacie case, without introducing the assignor as a, wit* 
ness, rested his cause, and afber the defendant had given evidence to 
defeat the plaintiff's, then showed that the assignee was indebted to 
the defendant on a note, and that he paid, the debt for which the assignor 
was liable, in an easier manner than by paying the note to the defea- 
' deut, offered the assignor as* a witness to rebut the defendant's evidence. 
The payment of the full value of the claim, the object for which it was 
purchased, and the plaintiff being able to malce out a right of action 
without the assignor's testimony, negative the conclusion that the as- 
signment was colorable. That the fact of expecting to make use of 
an assignor as a witness in an expected litigation concerning the claim 
assigned, is not conclusive evidence of a colorable assignment, other- 
wise the assignor never could be a witness, because the mere fact bf 
calling him would show that the assignee looked to the benefit of his 
testimony at the time he took the assignment. Previous to the^case 
of Avery v. Po^t, 5 Watts ^ Serg,, 508, the assignor of a chose in ac- 
tion, having parted with all his interest, and being without liability, wa* 
a competent witness ; and the Court in that case, and in Patterson v. 
Reed, 7 Watts 5r Serg., 145, and Reading Railroad v. Johnson, 7 Wattt 
^ Serg,, 317 ; seem to lay down the rule, that where the plaintiff can- 
not make out his cause of action without the testimony of the assignor, 
and relies on his testimony alone, he cannot be a witness, and the as- 
sijgnmeht shall be taken to be colorable. If it be said that every t^ 
signment shall be deemed colorable unless it is made otherwise to 
appear, I am at a loss fo conceive how ^i^y assignee can make it so 
appear, otherwise than by proving payment of a full consideration, and 
the object of his purchase as fraud is not to be presumed. In this case 
the assignee had no interest in the claim previous to his purchase, either 
directly or indirectly. What is said by this Court in Patterson r. Reed 
about leaving much to the discretion of the Court below, is vague, trn- 
certain and dangerous, and never can be understaijdingly applied by 
any lawyer to any particular case upon which he may be called to give 
his opinion. The only safe rule would appear to be, either to exclndir 
altogether the assignor of a chose in action from being a witness, 6t 
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litti^ftgthe &fl8i>p;Qor>a»'«t whndin,itb6 insre UJBt6^ U^AOfcniingi at t)i0 
<imQ of the wiBigE^ent^ to ma:ke rcfiro;bf'Miii'B6!3.itatiMBaf«iiall not be 
Biifficidiit evideiied'^ik odlorableiaisiigflBneiit. 

Sii»dl fyWa^iHm.^t' defbtidai^t in lentsc^ acgned, thstr &e aG(aig»> 
^ttfent in tYns <;aJ86 bv Ibe •nomina^^lid!nti£f *fv«R alidvel]|H(k>foTabk^^^ 
border tliat he might be a witness ^and^tbstisveii if tbe.pflii|nD«e;fori¥}iii6k 
the assignment was made was fair, still, a|»6n pruMiplBS ot:p«blic pdfa^^ 
the assignor of a chase in action ought not, in any case, to be admitted 
as^aii^tnesd to ^support his assignee's cause of action, or to rebut evi- 
dence given by the defendant to defeat it ; and cited Post v. Avery, 5 
Watts 8f Serg,, 509 ; Leiper v. Pierce, % rWattsani Serg,, 555 ; Pat' 
terson v. Reed, 7 Watts and Serg,, 14>4 ; Reading RaUroad Co. v. John 
son-, 1 Watts and Serg.t S17 . • , 

The opinion of the Coutt was delivered 1?y 

. KoaERs,.'J. — ^It is very difficult to resist the belielfi that the assigu 
ment iof^hinnety to Itansen was made for the express jiw^pose ofren- 
abling Hanson to make a set-off, in the suit brought before the justice 
by Tracey against Hanson, the claim then understood to be supported, 
if necessary, by the oath of ^Phinney. It there&ve 'eame within the 
principle ruled in Post v. Avery, 5 Watts and Serg., 510 ; Leiper v. 
^erce^ 6 Watts and Serg., 555; Patterson v. Reed,! W^ms wndStrg.^ 
14-4, wvdtke Reading Railroad v. JoAnsoHy 7 Watts mkd'-S^g., 317. A 
colorable assignment, to mike a legal plaintiff a^ ^tmess,- does not di- 
vest his interest, 'and every assignment is deemed colourable until the 
contrary appears. It must be conceded that the cases CTted seem to 
«dmit that there may be cases where the assignor -dfaxhose in actido^ 
although plaintiff on the record, may be a witness, wiiete^it mahifestly 
appears that the assignment was made in the usual eotiTBe-ofbushiesft, 
and without any intention, either expressed or understood, at the time, 
«if supporting the claim by the oath of the assignor. - It is possible such 
a case may occur; but the legal presumption, which imadvei^eto^f^ 
admission of such testimony, must be rebutted by the most overwhelm- 
ing proofs. Not the slightest doubt should be suffered to remain, that 
at the time of the contract there was no such intention whatever enter- 
tained, i^o such necessity supposed to exiM. W« deemiit^iio con- 
sequence at What stage of t^ cause the witness^ ift>dfer«d/3w£ddbeT^tt> 
maintain the whole cauase, or to supply tai indispeflBSJble -llak: tnillto 
vhain of testimony, or be cerroboi^tive "^vid^noe 'txMia&j^ 9Hi«th^r t^be 
Assignment be madetat'aiull or at an -tusdervahiie, or eo be usedas.^ 
set-off, which is in the nature of a cross action,((](r wiilh ainaw of ces^ 
mencing suit upon it. Indeed, it should not be permitted that the as- 
isignor of a chose in action «ha^l ^ support it by- liia-^wn -^^ssAi. In 'diat 
Te^edrthe ere^tor^and debtor- ought, in:all)jijfMii9e,l»>:b6ipki«ed-p];^ 
cisely «on the same looting ; ': and ^hk, Z Gonceitre.vigvtlw tesuh ^i thb 
reasoning of ]y[r. Justice I^^nnedy inv^a](Seffffmsv.AiS2eAi2^tewiii«h^I;ftA^ 
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subscribe. As tbe debtor is not allowed to inTalidate tbe debt By his 
own testimonjy wh j sbould the creditor be vested, by means of an ase- 
signment most usually made fbr tbat purpose, witb a greater privilege^ 

Sarticularly when tbe experience of thirty years has afforded such abun- 
, ant evidence of the extent to which it may l>o abused. Both should 
be allowed to testify, or neither. It is true, thdt sometimes an honest 
elaim may be lost for want of the oath of the party, but this is a trifling 
evil, compared with the temptation to peijury and fraud to which the 
former doctrine necessarily led. 

JudgnUnt affirmed. 

COLORED PERSONS— SLAVERY. 

Persons of color are presumed to be free. Slavery is an exception 
to the condition of the great mass of mankind, and, except as to Afri 
cans in the slave-holding States, the presumption is in favor of freedom^ 
and the burden of proof is on him who claims the colored person as 
« slave.-' jlft/^ V. Bdmonti, 11 RoUmon^s La, R.,p. 339. (1846.) 

COMPENSATION FOR SERVICES. 

A compensation for services in the form of a commission on profits, 
Cireates no such interest in the concern as constitutes partnership.— 
Dunham v. Rogers^ 1 Barr*s R.,p, 255. Pa. (1846.) 

(Cooper nted Muzzey v, Whitney, 10 Johns,, 226 ; Heckert v. Fege 
ly, 6 Watts fy Serg., 139, 143 ; Miller v. Bartlett, 15 Serg. ^ RateUe, 
137 ; C(Myer on Part,, 14, 43-46 ; Haskell v. Bianchard, 4 East, 144 : 
6th ed, ofChitty on Contracts, 248. 

Collins, contra, died 6 Serg. 6f Ratole, 337 ; Chitty on Contracts, 232, 
233, 240, 245.) 

COMPROMISE 

The law will permit a compromise of any offence, though made tbe 
subject of a criminal prosecution, for which offence the injured party 
might recover damages in an action ; but, if the offence is of a publio 
nature, no agreement can be valid that is jfounded on the consideration 
of stifling a prosecution for it. — Keir v. Leeman, 6 Queen*s Bench R,, 
p. 308. Erig. (1846.) 

(Lord Dbnman, C. J., cited CoUins v. Blantem, 2 Wils., 341, 349; 
Johnson v. Ogilhy, 3 P. Wms,, 277 ; Rex v. Coombs, Kyd on Awards, 
64, 2d ed.; Pool v. Bonsfidd, 1 Camp., 55 ; Edgcomhe v. Rodd^ 5 East, 
294 ; Kirk v. Strickwood, 4 B. and Aid., 421.) « 
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In a body of a written contract it was Stated to bo made between R. 
k C, and by its terms C. was to deliver certain property to R., but it 
was signed by C. & H. ; Held, that both C. & H. were contracting 
parties with R. — Clark v. Rawson, 2 J)enio*s R., p, 135. N. Y. (1847.1 

CONTRACT— NON-PERFORMANCE. 

I The law is well settled, that he who prevents, or dispenses with the 
performance of a condition, cannot take advantage of the non-perform* 
,ance. It is equally well settled, that where there are mutual conditions 
to be performed, and one of the parties has incapacitated himself from 
a perfonnance on his part, which condition was the consideration of 
the promise to be performed, by the other, tRat such incapacity will 
dispense with performance, or an offer to perform by the other patty 
to the contract* — Risinger v. Cheney, 2 GUlman^s iJ., ^. 84. Bis, (1847.) 

(Young, J., cited 2 Bihl, 218; TViiliams v. U. S, Bank, 2 Peters, 102 ; 
1 Bibb, 380; 2 Bibb, 431; 3 /. J, Marshall, 690 ; Seymour v. Bennett^ 
14 Mass,^ 266; Badlam v. Tucker, \ PtcA:., 287.) 

CONTRACT— NOTE. 

In a suit by the first endorser of promissory notes against a second 
endorser, upon an alleged contract that the second endorser would 
bear half the*loss which might accrue from their non-payment by the 
drawer, it is not a sufficient objection to the jurisdiction of the Court, 
that^the second endorsee and defendant were citizens of the same 
State. Such an objection would be well founded if the suit had been 
upon the notes. 

A contract between two endorsers, that they will divide the loss be- 
tween them, is a good contract, and founded on a sufficient considera- 
tion. 

Being a c<511ateral contract, by parol, par^ evidence can be given to 
prove it. The payee is a competent witness, and so is the notary, 
bringing with him the act of sale. PhiUips v. Preston, 5 Howard's U. 
8. R., p. 278. (1847.) 

• 

(Woodbury, J. tited 6 Wheat. 146 ; 9 W%eat. 537 ; 2 Peters 326 ; 
H Wheat. 801 ; 3 Howard 576, 577; 1 Mason C C. 251 ; 1 McLanti 
C. C, 132 ; Towney. Smith. 1 Wood, fy Min. 115; Bean v. Smith et 
at., 2 Mason 252; 16 Peters 315 ; Stanley r. Bank of North America, 4 
Dall, 8-11 ; Montalet v. Murray, 4 Cranch 46, 10 La. 374 ; Lawson 
V, Oakey 14 La. 386 ; Nelson v. Dubois 13 Johns. 175 ; Dean v. Halh 
17 Wer^. 214; 5^Mass, 358; 12 Mass. 281 ; 1 Vermont 136; Ulen ▼. 
KiUeridge 7 Mau., 233 ; 4 Wash. C C. R. 480 ; 5 Serg. ^ Ratele 363.) 

P 
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CONTRACT— PAROL. 

A parol tantteict is mad« for the sale of a sltfve, at a p«4ce oeiev^ the 
tnarket value ; but with a condition that if the vendee wishes to seil 
the slave, the vendor shall have him at the price he received for hind*. 
The vendor then executes a bill of s^le under seal forthfe slave, to th^ 
vendee, in which only the price given is stated ; but there is no men- 
tion of the condition for i-e-purchase. The vendee afterwards sells the 
slave, at a price even above the market value at the time of the first 
wale ; and the vendor brings an action for a breach of 'the parol oon 
ti^ct. 'Held, -1. The bill of sale is no obstacle to a recovery upOii 
the parol contract. 2. The measure of damages is the difference be-, 
tweeh the pnce at which the vendee bought the slave, and the price at 
which he sold him. Brent v. Hic^rdk, 2 Gr€Utan*s R., jp. 659., Tfa« 
(1^46.) • 



This was. an action of asium/psit brought in the Circuit Superior 
Ooun of Frederick County, by Heilry M. Brent against Henry W 
ttichards. The defendant pleaded noT^cusum^sity xm which the iffiuf 
was made up ; and then the parties agreed the following case : • 

" It is agreed that on the fifth of January, 1835, the plaintiff, by pa- 
rol, sold to the defendant the negro in the declaration mentioned, for 
the sum of $475, on the following terms and conditions, that the de- 
fendant should keep the slave for his own use, and should'not thereaf- 
ter sell the slave to any person without first givingtbe plaintiff the 'r«-? 
fusal at the said sum of 475 dollars. , • 

" That the said slave was then worth in open market 700 dollars, 
and the plaintiff could have sold him to a trader ii\ slaves for said^uiii 
of 700 dollars, on the day the sale was made. That the price was re- 
iduced to 475 dollars, because of the condition mentioned, viz ; that the 
defendant was to keep him for his own use, and should not sell him 
without first giving the plaintiff the refusal at the same price ; and th^ 
plaintiff sold and the defendant purchased the said slave on th >8B 
terms. • 

'* That on the same da^ and after the said sale> the iraid , plaintiff 
{l^ve to said defendant a written order to his (plaintiff's) brotheiTi 
Charles J. Brent, who then had the slave in his possession, to deliver 
him the said slave, and at the ssme^ time • executed and delivered to 
the said defendant a writing under the hand and seal 'of -the said plain- 
tiflf, in the words an<i jfigures following, to wit : 

• "For and in consideration of the sum of 475 dollars, the receipt 
whereof is hereby acknowledged, I have this day bargained aaid sold 
to Henry W. Richards, my negro boy named Nelson^ a«d warrant hi«i^ 
sound and a slave for life. In witness whereof, I have hereuiao .set 
my hand and seal this 5th day of January, 1835. 

Teste, X S* Carspn." H.M.Br^it. {Seal.] . 



^Tfaefi&lil l$ill bf isdile Wds cntecuted tind va^ deltveitnd bafo^ Mitt 
orcliBr or togethe^v and the daifl Hettry W. Richards paid to the said 
plairitifrlhe said siifti of 475 dollars on the Vth of January, 1835. 

" And the said defendant afterwards, on the *— — day of May, 18^6, 
sold and delivered the said slave to a trader, for the sura of IC^O dol^ 
lars, who removed said slave to r^ote parts. That before the said 
last named sale, the defendant offered the said plaintiff the refusal of 
the said slave for 1000 dollars, but refused to* take the sum of 475 dol- 
lars, v^rhich the plaintiff then and there offered to give to said defen 
dant for said slave. 

" Tlie expressions as to the plaintiff having sold, and defendant hav- 
ing purchased, used in reference to the parol agreement, are not to be 
taken as admitting in a legal sense the finality of the transaction, but 
iipon the facts agreed that question is submitted to the Court. 

" If the law is for the plaintiff, and the true measure of damages be 
the difference between the v(tlue of the slave at the time of the sale 
from plaintiff to defendant, and the sum for which plaintiff sold hiua, 
then it is agreed that judgment shall be entered for the plaintiff against 
said defendant ibr the sum of 226 dollars, damages, and costs of suit | 
but if the true measure of damages be the difference between what the 
plaintiff sold him for, and the value of the slave when defendant sold 
bim, it is agreed that judgment shall be entered for the plaintiff againfl^ 
defendant for the sum of 525 dollars damages, and tosts of suit. 

** But if the parol agreement was merged by the speciality ; or if 
the said agreement was rendered void by the execution of said bill of 
sale, or if, upon the trial of the case before the jury, the evidence of 
such parol agiieement ought to have been excluded in consequence of 
said bill of sale, and the law is for the* defend ant, then it is agreed that 
judgment shall be entered for the defendant.*' 

On the case agreed, the Court below gave judgment for the defen- 
dant; and Brent thereupon obtained an appeal to this Court. 

Cookcy for the appellant. The appellant's case may be bustatned on 
several grounds. Xst. If the bill of sale is the contract between theso 
parties, it is competent to prove additional considerations to those ex* 
pressed in the written contract ; and under ttiis principle, the appellant 
may prove the agreeirjent to give him the refusal of the slave at the 
price for which he sold him. — 3 StarJc, Ev., part 4, 1004 ; and the 
cases there cited ; Mddmaifs Case, 1 Coke, 176 ; BedelVs Case, 7 Coke, 
39 ; 2 RcU, Abr., 786 ; The King v. The Inhabitants of Scammonden^ 
3 T. jB., 474. 

2nd. The bill of sale is an expression of *on]y.part of the eontra<rt ; 
and the remainder thereof may be proved by parol.-*-«J|(g^r<;y v. Waltam; 
2 Bn^» Cfffn.LofWfBS^. 

3rd. The bill of sale was lievef ititendedtobe the oontrffict; but 
was a mere patt execution of a par<ff eomttact previously made. By 
^is paper Bfent conveYod the slave to Richards, and wanrant^d tto 
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aoundness of, and title to the negro ; bat it was no more the contract 
than wa8 the order to his brother to deliver the negro to Richards,— 
The opinion of Marshall, C. J. in Hunt v. Rausmanier, 8 Wheat , 1. 

4th. The contract entitles Brent to damages for the difference be- 
tween 475 dollars, the piice at which Richards purchased, &nd 1000 
dollars, the pnce at which he sold. 

Leigh, for appellee. We are in a Court of Law ; which is not com- 
petent to administer the equities between these parties. This Court 
can only decide upon their legal rights. . 

We .say that the bill of sale is the contract ; and that where there is 
a deed expressing the contract between the parties. Courts of Law can- 
not go beyond the deed, though Courts of Equity may. This subject 
is fully considered in 3 S tar k'.^ v., part 4, p, 995 ; and the "rule laid down 
is, that where a consideration is expressed in the deed, you may prove 
a consideration of the same nature, but npt one of a different nature.— 
3 Stark. Ev., 1004, 1Q05. What is the case here 1 The bill of sale 
expresses the consideration of the contract ; and this cannot be varied. 
3 Stark. Ev., 1006 ; Lano v. Neale, 3 fing. Com, Law, 267. 

The cases cited by the counsel for the appellant were not at law. It 
is not denied that Equity would have relieved the appellant, if he had 
resorted to that Court; but he has chosen to come .into a Court of Law, 
and here he cannot get relief The only case at law was the case of 
Jeffrey v. Walton ; and the writing there was not a deed, but a mere 
memorandum of an agreement. 

As to the amount of damages according to Brent's own showing he 
lost but 225 dollars. 

Stanard, J. — The binding force of such a contract as that on .which 
this suit is brought; and which is admitted by the case agreed, is not 
contested. The objection to the appellant's recovery is not founded 
on the intrinsic invalidity of such a contract, but on the effect ascribed 
to the bill of sale under his hand and seal, on the legal remedy on the 
parol contract which formed a part, or was concomitant with the bill 
of sale. The effect of that deed, it is contended, is to intercept or de- 
feat the remedy at law on the parol contract of the vendee with the 
vendor ; and compel the vendor to seek relief in Equity. 

If the bill of sale intercepts or defeats the legal remedy on the parol 
contract intrinsically valid, it must so operate either by merging the 
parol contract, or by way of estoppel, excluding paiol evidence of any 
matter except that which is expressed on the face of the bill of sale. 
It cannot operate by merging the parol contract, because the contract 
of the vendee cannot be merged by the deed of the vendor. It is not 
an estoppel in evidence of any matter net inconsistent with and conr 
tradictory of it{ and here the deed is but an execution of the contract 
on the part of the vendor. This contract is neither inconsistent with 
nor contradictory of the bill of sail. At most it is but additionaL The 
deed but put the property in the condition in which the contract Bued 
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on begins to operate. It was but the exe^iatian of this contract, on tlfe 
part of the vemlor ; the necessary prelirainary to make the case which 
IS the subject of the vendee's contract, and on which his contract is to 
operate. 

If the appellant is entitled to recover, the measure of damages is free 
from all reasonable doubt. The difference between the price at which 
the appellant was entitled under tlie contract to re-purchase the slave, 
and that, at which the appellee sold him, is the amount that the appel- 
lee made, and the appellant lost, by the violation of the contract ; ^n^ 
that is the proper measure of damages. 

My opinion is, that the judgment of the Court below should be re- 
rersed, and judgment entered for the appellant for b2b dollars, with 
interest from the 31st of May, 1836, till paid, and costs* , 

The other Judges concurred. Judgment of the Court below re* 
versed, and judgment entered for the appellapt.. 

CONTRACT— POST NOTES. 

Where the plaintiff received .post notes, payable at a future day and 
in another State, and agreed to account for the same to the defendant 
on his note to the plaintiff, if collected; or to return them, if payment 
thereof should be refused ; it was the duty of the plaintiff to cause the 
post notes to be seasonably presented for payment, when the day of 
payment should come, and if they were not then paid to return them 
to the defendant. 

Where a person has deceased, and his estate has been rendere4 in- 
solvent and commissioners have been appointed, all claims and demands 
between such estate and a creditor are subject to be set-ofli and the 
balance only should be allowed, or recovered, although there could 
have been no set-off if both parties had lived. 

If the cashier of a bank enters into a contract on behalf of the cor- 
poration, without authority for the purpose, and the bank claims the 
benefit of the contract, it is "thereby ratified by the corporation. 

Although contracts in writing cannot be varied in their terms by parol 
evidence, yet it is competent for one party to show by parol, that the 
performance of such contract Has been prevented or waived by the 
other party .^Jlfci^ma^ Bank v. Curtis, 24 Maine R.,p. 36. (1846.) 

Assumpsit upon a note given by the intestate, C. S. Curtis, to the 
plaintiffs, dated June 24, 1839, for $444 13, payable in seven months 
with interest. The estate of the intestate was rendered insolvent, and 
the note was laid before the commissioners by the plaintiffs, as their 
property. The defendant set up a claim in set-off before the comGais- 
sioners arising out of an instrument signed by James R. Groton, cashier 
of the bank, of which the following is a copy : 

"Medomak Bank, Waldoboro', June 24, 1839. Received of C* S 
Curtis six post notes, issued by the Mississippi Shipping Company a; 
Natchez, Miss, payable at the Bank of the U • Sjtates, Philadelphia, pc 
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J4nv 2^, i8W, fbr four htindred and fifty dollars, which sum is to be 
aeoounted for to said Curtis on his note to the bank at that time, it 
collected, or returned to him, if payment is refused. 

J. R. GaoTON, Cashier." 
The commissioners allowed a balance to the plaintiffs of $12 33, and 
they gave notice, &c., according to the provisions of the Statute, and 
brought this suit . 

The evidence is reported, but no ruling or decision, or instruction 
of the Judge at the trial, whatever, appears in the cftse. The verdict 
was for the defendant, and the plaintiffs filed a motion,. tha$ the verdict 
be setasidie, for the following reasons : 
** 1. Because said verdict is against the evidence. 
• 2. Because Said verdict is against the weight of evidence, 

3. Because the verdict is against the law. 

4. Because the said verdict is against the instructions of the Judge/' 

Ruggles and Btdfinch, for the plaintiff. 
' iS^»e^, for the defbndant. 

The opinion 'of the Court was dt^wn up by 

Whitman, C. J.--— The motion is for a new trial, averritag that the 
verdict returned tor the defendant was against evidence, and against 
law; and^the instruction of the Court in matter of law. 

The defendant's intestate, in his life time, on the 20th of June, 1839, 
gave to the plaintiffs a note of hand for $444 13, payable in seven 
months , then next ; and, as collateral security therefor, put into the 
hands of the plaintiffs' cashier, J. R. G-roton, certain post notes, issued 
by the Mississippi Shipping Company, at Natchez, payable at the Bank 
of the United States, at Philadelphia, in January, 1840, for $450, and 
took an agreement in writing, signed by Qroton as cashier, that the 
same amount should be accounted for at that time in payment of said 
intestate's note, if colTeeted, or be returned to him, if payment should 
be refused. 

The two agreements appear to have been separate, and independent 
ef each other, though made at the same time. The intestate, by his 
note, agreed to pay the plaintiffs the sum named therein in seven months. 
The plaintiffs on their part, in effect, agreed that the post notes should 
be presented for payment, when due, and if not then paid, to return 
thei» to the intestate. Both agreements were broken,. The intestateVi 
note- haji never been paid ; and the plaintiffs never presented the post 
fietes lor payment, as was impliedly agreed, and have never received 
ibe «mount due on them, or returned them to the intestate.. 

Ordinarily these breaches of contract could' not nt, law be set-oflT 
against each other. But Curtis having deceaaed, and. his estate being 
vepvesented insolvent, the plaintiffk were compelled to lay their claim 
beC^ithe eommiiftioners appointed to, examine and alh) w claims sgainst 
: and thereupon it became the right of the defendant to file 
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faer^liini, Ibr tlie breach of the plaititilFs' agreement, in aet-ofT against 
ikeir chdm. — Boardman y* SnUikf 4 Pick., 212. And, of course, on am 
appeal from the decision «f the commissioners to this Court, the same 
loght in set-off continued ; and whatever the damage for the breach of 
the plaioti^' agreement may be, should be allowed in f et-ofT against 
the demand of the plaint^s. 

The questton first to be settled is, had the defendant, as administra* 
trix, any: well grounded claim to damages for breach of the plaintifis' 
contract. Ana if any, to what amount t The plaintiffs contend; that 
t^ perfomiaBce oS- their contract was waived by the intestate ; and 
tliat the breach of it was- therefore excusable; and that they are not , 
liable for any damages for the non-performance of it. . This depends 
upon the teatiroony of the cashier, Groton. His competency to testify 
18 in the first place questioned by the defendant. It is alleged, and the 
{act is undoubtedly so, that he was under bonds to be faithful in the 
perfonnanoe of his duties as cashier; and it is further alleged, that he 
took the note in question without the knowledge and approbation-, pre- 
viously obtained, of the president and directors^ of the biank*, or any of 
them ; and gave the writing relied on by the defendant, without being 
{ireviously authosiKed so to do ; and that if any detriment should accrue 
to the bank therefrom, he will be responsible for it. This objection 
wetuld seem to be overcoiiiie by the adoption of the- negotiation by the 
plaimiffii, who prosecuted this claim, before the comnHSsionerB^ and are 
ftill proseontiiig it in this Court ; and it does not appear,- that they have, 
questioned their liability on the writfBg signed l:;^ their cashier, undev 
firetence thai hia signing the aame was not ^uly authorieed; Thi» sttl>> 
sequent adoption- of hia acts, eireii if there was an original want of ex* 
press authority for the purpose, must be regarded, as a- ratification of 
tbem*. Thfi: defendant naa, naoareover^ elected to examine him upoa- 
the voir dire; and he has unequivocally denied having imy interest iA' 
file event of the suit. We think therefore that he was a cempetvint 
intness for the plaintiffs* 

It is ueact. objected, that his tesdmoay was inadmissible^ inasmaeh-as^ 
he has come to testify to facts inconsistent with the terma of the -writ^ 
teci contracts The> rule tliat a written contract cannot be varied, con- 
teradieDed, or even*, explained by 6ral testimony, is well estiiblishedv Btit* 
itiis urgeS^thatthe writing) to which the testimony rela^.es, is > luilr a- 
Hiere receipt, and that receipta are not within the rule^ But we thilak> 
the writings must be deemed' something more than e mer^^ reeetpl, ao^^ 
itDQwledging metely the reception of money or of chatteUJ Afier* acw 
Itnowledging: the; receptien of the notes, it goes on to stipii)ate, w^at* 
aball bedooe iU'f^vence to them» Besides.; it is not the reception- 
(rf! the poat) nc^es • that ia denied- It is the liability comequent • u pe«f 
their r^eeptipn^ which is in qaeation. We thihk, ^erefo]«, that tlierei 
wm ek.<iofi%r%^ eontain^ in the^ writing) between the parties; and: that) 
ai^h ^Oistraot is liot liable ta he varied by oral testimonyv ; • 

Butt it' bas; often heeiii held,Jhat it is competent to pertiesf who. have > 
Qtl^ligred inW: stipttktioa^ tp^ abow^ that the ptiBformanoeof thpniihaai 
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been prevented or waived by the opposite parties. The case here may 
be considered as coming within this principle. If the intestate, by his 
acts, statements, or entreaties, induced the plaintiffs not to present the 
post notes for payment,' it would be quite inequitable to allow his ad- 
ministrator now to recover the value of them of the plaintiffs ; or what 
would be the same Ithing to have them now allowed in set-off. The 
case of Boyd et al. v. Cleveland, 4 Pick.y 525, is very much in point for 
the plaintiffs here. A note in that case was endorsed to the plaintiff 
by the defendant. The endorsement contained an agreement, by im- 
plication, that the defendant was to be liable only upon a failure of the 
makers, upon due demaifd and notice of non-payment. The plaintiff 

' notified the defendant at the time he received it, that he had no conii* 
dence in the other parties to the note ; and that he should look wholly 
to him for payment. The defendant replied, that he should be in New 
York, when the note would become due, and would Chen take it up, if 
it were not paid by any other party to it. The Court held this to bo 
a waiver of the obligation to make demand on the maker, and to give 
notice of non-payment. The case oi Fuller v. McDonald^ administra' 
tor/S GreenL^ 213, is to the same effect 

The testimony of Groton, if believed, and no reason appears why it 
should not have been, proved such a waiver, on the part of the intes- 
tate of the obligation, on the part of the plaintiffs, to demand payment 
of the post notes, at the time and place appointed therefor ; and the 

.testimony of Groton is strongly corroborated by that of Moses Call ; 
who says, among oth^r things, tending to show that the intestate did 
not contemplate having a demand made of payment at Philadelphia^ 
that " he said he did'not care about the post notes being sent to Phila-* 
delphia, if he could help it, as they were the company's funds." It ia 
difficult to perceive how a jury, in such a case, could be authorized to 
doubt the fact of there having been a waiver, by the intestate, of the 
implied undertaking of the plaintiffs, to make demand of payment 
of the post notes at Philadelphia. Such fact being established, we can 
see no reason why the plaintiffs should be charged with tbe amount of 
tif^m, or indeed of any part of them. 

But* if chargeable at all, they could not have been chargeable for 
^y amount above the actual injury sustained by the intestate by the 
breach of the contract. And what was the amount of that injury I It 
ean scarcely* be doubted, from Call's testimony, that the notes were 
never intended to be presented for payment at Philadelphia. If they 
were actually payable there, why should the intestate have hesitated 
in that way to availhimself of funds to pay the plaintifl^ and Call also ? 
Yet if Call had been able to have obtained them from the bank, he 
was not to present them for payment, but was to return them to the 
intestate, at Natchez, where they were not worth more, according to 
the testimony t)f the defendant's witness, Holmes, than firom seventy* 

^ve to eighty per centum of their nominal amount. Again, Call says 
the reason assigned by the intestate why he did not want them sent te 
Pliiladelphia, was, that they were the company's funds. Surely then 



thefo^an berery 3mle reason,- if aiiy. whjr the <3^eflda« ^ if he can 
avail iaraself of any araouat in set <^ shoiilclr avail hinjaelf of more 
than they would have been worth to the antestate at Natchez, j 

Another stipulation in the plaintiff's contrract may be deserving of 
notice. It is, that, if t^ post notes 'were not »paid, they should be re- 
turned to the intestate. But when 1 They were in the hands of the 
plaiatiffk. , as collateral security. . . Were they.ta.retiM-a them to the in- 
testate without beings paid the amxwnt due on the notes against him 1, 
This could not. have been the understanding pf the parties. The. 
plaintiffs would by so doing, be left , without an/ securit^ other than- 
that of . an : individual, whose estate has been represeQ].ed insolvent 
•Besides, he had deceased before either his note to tlxe. plaintiffs, or 
the post notes, had become payable. And moreA>veri if it be assumed, 
as a fact, that the post notes were not to ^e presented for payment^ 
and we cannot see why it may not l?e, it would become still more ab- 
surd to suppose, that the plaintiffs were to return them- without first 
receiving the amount due to them. 

Finally, upon a careful examination and consideration of * the case,, 
weare satisfied, that the . verdict was returned against evidence, and 
against law, and that a . 

New trial niust therefore be granted^ 
^CONTRACT— RECISION OF 

A party etttitloato reschid s coiltract on ace^»Mrtt)f HSbm of con. 
■tderation or non-perfbmranee by the other Pativ miisf ?rt rt^^», V 
enable him tobrin^g a general aJbn iWmon^ w^hiSiS paid o^ 
Mcotinfof It, restore or tender what he has received in part perfo" 

Bu« where the tHirtg d^ivered as part peifbrmance was not what 

without a re-delivery Or tender of what was so deliTerevf 
,M^T^^J^l^^^ Where the defendant had sold and agreed to AeiUev to 

S!L r fP'?"lT'f7 °*''.^ ^^^^ by Ae defendant is' endorsee 
the makers of which had been discharge,! under the Bankrupt act W 
Ae endorser upon which was liaWe. and the defendapt aftef the cbn 
tract settled the^note with the endorser and cancelteliJie Zdarse^t 
and then sent the note to the plaintiff '; mid. that thV W cS 
mantain assumpsit for money had andreceived to recover what he 
S&the'note!'*""' contract, without refuming ,r offering to 

traSr^Sln^ f^ tKe dtfendant a negoUable note, whibh the latter ' 
™!.nM-l^ a^Jo««.;r^ holder ; Hdd,. that the plaintiff, who had bfe- 
come entitled to rescind the contract on account of "whiih the note wa* 
«ven. could recover from the defendant the amouiit of U in a, actTon 

a - 
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JJewetv, 3. eUed Wheeler y. Board 13 Johns, 363 ; Chit, on Coni. 
^ . 1842,) 622 ; Rew. v. Barbar, 3 Cowen, 280, Thornton v. Wynn, 
12 Wheat. 189 ; Chii. on Cont.^ 741.) 

CONTRACT— VIOLATION OF. 

The Rail Road Company hired a slave from the plaintiff, to work oo 
their road, and it was agreed that the slave should not be employed oa 
the cars or locomotives, but that he might be carried on the cars or 
locomotives^ " from any one place, to another place on the Rail Road 
where his services may be required." The slave, with the knowledge 
of the conductor, went on the cars, and was carried beyond the place 
at which his services were that day required, and in jumping from the 
cars while they were in motion, was killed. Held^ that the company 
were liable to the plaintiff for the loss. 

If the hirer of a slave viojates his contract, by using the slave in a 
way different from that for which he ' was hired, and a loss occurs, al- 
though by the voluntary act of the slave, the hirer will be liable there- 
for. — Duncan v. The South Carolina Rail Road Company, 2 Richard 
'son's R.,p. 613, S. C. (1846.) 

* Befc^e BuTLEB, J. at Barnwell^ March extra Term, 1846. 

This was an action of covenant, on a contract under seal, by which 
the defendants, through their agent» James M. Brett, hired from the 
plaintiff three slayes, one of whom was named Wesley, to be employ- 
ed in working on the Rail Road. The contract was dated the 1st Jan- 
uary, 1844, and the only material clause which touches the question in 
controversy, is as follows : *^ The said James M. Brett agrees, that all 
or any one of said slaves shall not be employed on the cars or loco- 
motives upon said road, but be otherwise employed upon the line of 
said road, at such places as the interest of such company requires ; the 
said Company, by its officers, being at liberty at all times, to carry 
said slaves, from any one place, to another place on the Rail Road 
where their services may be required, upon Ae cars or locomotives." 

There were several breaches assigned in the declaration ; the second 
was as follows : " That they, the said defendants, did, at some time, 
&c., carry the said negro slave Wesley, on the cars and locomotives 
of them, the said defendants, from Hamburg to Aiken,, when, and at 
which last mentioned place, the services of said slave, Wesley, in 
and about the business of the said defendants, were not needed nor 
required j by means whereof, the said slave Wesley, was thiown from 
the cars and locomotives of them, the said defendants, upon the Rail 
Road of them, the said defendants, and thereby killed in manner and 
form, &c," 

The testimony showed that the slaves were placed in charge of J6- 
seph Clark, who Was under a contract as overseer, to keep, the road 
in repair from Aiken to flamburg, a distance of fifleei miles. The 
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day before Wesley's death, as liereinafter stated, the hands under 
Clarke's charge were working from Hamburg towards Aiken, about 
fiye miles from the former place, and were under peremptory orders 
to stay that night at Marsh's Turn Out, which is eight miles from Ham- 
burg, and therefore, about three miles from the place they were at 
work. Wesley in defiance of the orders to stay that night at Marsh's 
Turn Oat, went and stayed at Hamburg. The next morning he was 
ifound in the baggage car of the regular train of passenger cars. The 
conductor of the train, W. H. McCormick, said the first he saw oi 
Wesley, was about a mile from Hamburg. He spoke to him, and ask- 
ed him " what he was doing there 1" The boy replied, " I am going 
•to my work." The witness said, "I have a great miiid to put you 
out. You may go along this time, but you shan't go again." The 
witness then resumed his duties, and gave no farther heed to the boy. 
Here it may be stated that the conductor has exclusively the control of 
the train, so far as it regards the places where it is to stop to take in or 
put out passengers. At this time he had charge of the United States 
Maul, and was bound to deliver it at Aiken at a particular time. The 
train stopped at the six mile post, to put out or take in A passenger. 
That was a usual place of stopping. This was about a mile from 
where Wesley had been at work the day before. He did not get out, ^ 
but standing on the tender immediately behind the engineer, he went 
on until the cars had passed beyond Marsh's Turn Out ; and here, whilst 
the locomotive was going on at its usual speed, the boy jumped off; 
his feet lighting on soft sand which gave way, his body fell back on 
the track, and was run over and crushed by the engine. The train 
was stopped, and every attention bestowed on the boy ; but his case 
beir-g hopeless, he was put in charge of one of the hands, and the cars 
went X)n, and in a mile or two met Mr. Clarke, the overseer. He went 
on and had the body removed to Aiken, it being then, or shortly after^ 
wards, lifeless. - 

The jury under the charge of the presiding Judge, found a verdict 
for the defendants. The plaintiff appealed,^ and now moved for a new 
trial. * ' • 

Bellinger, for the motion. 

Patterson, contra. 

Curia, jper O'Neall, J. — On the second breach of the contract as- 
signed in the declaration, I think the plaintiff is entitled to recover. 
The time construction of the defendant's contract with the plaintiff, is, 
that the defends^pts might, when the services of the slaves were need- 
ed at some point on the Rail Road, transport them by their locomo- 
tives to such point ; but that all Dther transportation of them by their 
locomotives, is foi*bidden. 

It is perfe4:tly clear that the slave, when killed, was not transported 
from one point where his services were no longer needed, to another 
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whero they wero required. Ho bad coHlrary to the ov^weer'* osien. 
spent tlie night at Hamburg, and by the lijcoaiotive was returmoig^.tlo; 
where he should haye spent the night. TliecoDdoctor of tlia train iWfls 
aware, imniediately afier leaving Hamburg, that the slave Wesley waa' 
on board. He showed, too, his seuse.of the impropriety that he should: 
be there, by telling him, ,*' I have a great mind to put you out. Yo»4 
way go along this time, bud you shanH go again,** This fact brings 
home to the Company, thiough their agent, the carrying of the slav«L 
by their locomotives against, and contrary to their contract with hi» . 
master. In such a case, it is in rain to say that the slave was a mora} 
agent, capable of wrong ai well as of right action, and that he killed 
himself by jumping oif when he ought not. The case of StTatvbridge^ * 
V, Turner, 9 La, R., 213 ; Wheeler's Law of Slavery, 447, is full to 
• that poiut. There the slave was in the employment of a Steamboat* 
The Captain took him into her service, without the^consent of hismast 
ter, and he was drowned by jumping or falling overboard. It was 
held^ that the illegal employment made the defendant liable. Here, the 
defendants, in violation of their contract, carried the slave by their lb* 
comotives : this is equally as illegal as employing a slave iwithout the 
consent of his master, and the same consequences must attach to it. 

The law of bailment is as clear and as well settled as anything hu* 
man can be — that the use of a thing hired, in any way different from 
that for which it is hired, makes the person hiring it liable for any in^ 
jUry or loss in such service. Story in his treatise on bailments, p. 273, 
sec. 413, in appiyinj? this rule says, '* if the thing is used for a dif- 
 ferent purpose from that which was intended by the parties, or Bi n 
different manner, or for a longer period, th^ hirer is not only respon- 
sible for all damages, but if a loss occurs, although by inevitable 
cas^iialty, he Will be responsible therefor." According to this, the de- 
fendants cannot, in any way shield themselves from answering for the 
plaintiff's loss. The case of Butler v. Walker, Rice^s JR., 782, is a. 
very analogous one to that before tlia Court, and. if it be necessary to 
further fortify the plaintiff's case, maybe appealed to for Chat purpose. 
l^ere as here, the loss arose from the voluntary act of the slave, therie 
as well as here, the defendants had violated their contract of hiring : 
and it was held the plaintiff was entitled to recover* ^ 

The motion for a new, trial u grw^teA* 

CONSIDERATION. 

« 

An action may be maintained on a promise made by<.th$) defendant 
to a third person for .the benefit of. the plaintiff wit«bovit;^ny conjiidern*^ : 
tion moving from the plaintiff. 

Accordingly where B., being indebted to the plair^tiff, sold^'.prQpertiy • 
to the defendant who agreed to pay the price o£ it^tothe plaintify.on 
account of his demand against B., Iidd,x\mi the plaintiff migbt nDaui- 
tain ap.actiqn sagainst.the defendant on^siH^hprQiniae. 
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Sach agreement is not a promise to answer for the debt of a third 

Ssrson, and tbeirefore ia : mn,' itqiihted tn[ be- ii^ .vwitfalg. — Barker v. 
ucklin, 2 Denio's R., p. 45. N. Y. (1847.) 

^^Jn^ETT, J., cited Dutton and VTifey. Poole, ( supra ;) Starke^ y, 
JiitU, StyleiSy 296 ;.. Slartyn v. Hind, Coivp., 437 ; Marchington v., y«r- 
mw, 1 jBm. ^ PmZ., 101, note ; Lord Alocrly, 3 Bos. §• Ptt/,, 14tf, a»3 
Mote ; Schermerhom v. Vandefheyden (supra, J 

 • 

CONSTABLE— SURETIES. 

The sureties of a constable are only responsible where an «xecndo|i 
U delivered to him in his official capacity; by the magistrate. 

To charge the surety, the action should be agaiaist. the constable a|i 
B}ic\i.—.SjuLppy. The Commonwealth, 2 Burr's U.,:p, 49. Pa, (1846.) 

I 

CONSTITUTrONAL LAM^. 

. On a question as to the iconstitutional authority of Congrifess, and the 
ieiMisequent restrictioni^ upon ihe-power of State Legislatures, a decision 
of the S-upreme Court of the United States must be regarded as set- 
tihig the iaw.-^TAe State v. FuUert&n, 7 RobmaOfA Leu R.yp.r21^, 

CONSTRUCTION OF STATUTES. 

Penal Statutes are to be construed strictly. 

When a Statute creates a felony, to authorize a judgment on convic- 
tion^ the indictment must conclude contr-ajormam statutL — Warner v. 
The Commonwealth, 1 Barr*s R.yp. 154. Pa. (1846.) 

(BuRNsiDB, J.^ cited 1 Black, Com^ 88; 4 Bac, Ahr,,. 651, old cdL; 1 
TPHs,, 164 ; 1 SalL, 170; 2 Hawk C„ 25, 116 ;. 2 Hale, 192, 251 ; 1 
Saunders, 135, note N.; 3 Y,, 45.1 ; .2 Hauik, C.y 21j5isec. 116 ; 4 Com, 
Dig,i 544^ London ed,, 1S22,) 

CONVERSION. 

It is not 4»¥ery'wtoiigful aet depriving a pttrly* of the posetessian of 
his good&that amounts to a conversion. Where plaiBliff!» goods and 
servants were on land which: defendant recoverdd in ejecttnent, and de- 
iendant on anteriiig uvider the writ of possession tunned plaintiff 's ser- 
vants off ihe land, and would not let them remain for the purpose qf y 
removing the goodts, there having been no subeequent .dema,nd of re 
lusal : Heldt that Dhe jury might fmd that there was no coifversk)n.«^ 
TAorpgood V. Robmson, 6 ^«^V Bmeh R„p. %^^, • JSng. (.1846.) 
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CONVEYANCE OP LAND— MINES. 

A. being seized in fee of lands, under whicH were coal, iron, ftc, 
and the surface of which was in the occupation of a tenavt, executed a 
deed by which he sold and disposed of and granted' and conveyed the 
mines under the land to B., for 99 years, subject to the payment to A., 
his executors, administrators, and assigns, of ^7,998 by twelve yearl^ 
instalment^, which were secured by powers of distress and entry re- 
served to hizn, his executors, administrators and assigns ; and the lat- 
ter power provided that, upon an entry being made, the grant and con- 
veyance and the term therebv granted, and everything contained in the 
deed, on the part of A., his heirs, executors, or admmistrators^ should 
cease, and that A., his heirs, executors, &c. should not be accountable 
to B. for any of the instalments ox suras of money which B. should h'ave 
then paid in part of the purchase-money for the minerals. The sub- 
sequent part of the deed contained a covenant enabling B., at the end 
of the tenant's term, to enter upon the surface lands and to hold them 
for 99 years, under the yearly rent of J&llO, which, as well as the power 
of distress by which it was secured, was reserved to A., his heirs and 
assigns : Hdd, that the instalments payable for the mines were not 
rent, and, theref)^e, not incident to the reversion, but personal debts 
due from B. to A. — Lord Hatherton v. Brodburrie, 13 Siinons* R., p. 599 » 
Eng. (1846.) 



CONVICTION— ABSENCE OF PARTY. 

A summary conviction is bad which* does not show that the evidence 
was given in the presence of the party charged. 

The same rule applies to warrants of commitment which operate in 
themselves as convictions ; as a committal under the Artificers* AcU^ 4 
Cr. 4 C. 34 S. 3, of a workman absenting himself from his service. 

A committal of T., under the above clause, set forth that ^ informa- 
tion and complaint hath been made before me" (the justice,) " by F. 
upon the oath of F., for that," &c., (stating the charge :) " and where* 
as the said T.,. in pursuance of my warrant for that purpose, hath thU 
day appeared before me to answer the said complaint, hut JuUh not 
proved that he is not guilty of the said compkUnt and eharge : and where- 
as, in pursuance of the statutes in that case," &c., " I have duly ex- 
amined the proofs and allegations upon oath of both the said parties 
touching the matter of the said complaint ; and upon due consideration 
thereof, have adjudged and determined the said complaint to be true, 
and that," &c. (affirming the charge :) " and I do therefore convict him» 
the said T., of the said offence, in pursuance of the statutes in that 
case," &c. : *' these 'are therefore to conunand you," (the constable) 



The above warrant being alone returned Co a lUtbtoi tarfmi ad mA* 
jidendum; Held, 

 1. That it did not show that the .evidence was given in* the presence 
ofT. 

2. That the Court could not assume that there was a distinct con- 
viction, free from the objection. 

Prisoner discharged. Regina v. Tordoft, 5 QutttCn Betich jR., p, 933. 
Eng. (1846.) 

Isaac Tordofl, being in the custody of the goyeinai of the House of 
Correction at Wakefield in the West Riding of Yorkshire, was brought 
up by habeas corpus ad subjiciendum. The governor returned that Tor- 
doft was confined in his custody under a warrant, which he set forth, 
and the material parts of which are as follows : 

" To George Kershaw, the constable of Bamsley, in the West Rid- 
ing," &c., ** and to the keeper of the Houi^e of Con*ection at Wake* 
field in the said West Riding," &c. 

'* Whereas iuformation and complaint hath been made before me, 
William Bennet Martin, Esq., one of Her Majesty's justices of the 
peace in and for the West Riding, &Ce, by Andrew Faulds, of," &c., 
" a colliery proprietor, upon the oath of the said A. F., against Isaac 
Tordoft, late ov' ^c«, " collier, for that he the said Isaac Tordoft, hav- 
ing contracted with the said A. F. and others, his partners in trade as 
colliery proprietors, to wit, on the 1st day of January, A. D. 1842, in 
the. West Riding aforesaid, to serve theni, the said A. F. and others, 
in the said capacity and employment of a collier, in the said West Rid- 
mgy and from thence until the end of one month after he should have 
given to or received from his said masters' notice to quit and leave his 
said masters' service : and that the said Isaac Tordoft, in pursuance of 
the said contract, entered into the service of the said A. F. and others 
accordingly ; and that afterwards he did unlawfully absent hijnself from 
his said service, without his said masters' consent, in the Riding afore- 
said, to wit, on the 23d, 24th, 26th and 27th days of February last past, 
respectively, before the time of his said contract was completed, to wit, 
after the commencement of the said contract and before the end of one 
month after he had given to or received from his said roasters' notice 
to quit and leave his said masters' service, and hath from thence hither- 
to neglected to fulfil bis said contract, against the form of the statutes 
in such case," &c. : " and whereas the said Isaac Tordofl, in pursuance 
of my warrant for that purpose; hath this day appeared before me to 
answer the said complaint, but hath not proved that he is not guilty of 
the said complaint and charge : and whereas, in pursuance of the sta- 
tutes in that case, ' &c., ". I have duly examined the proofs and allega- 
tions upon oath of both the sdid parties touching the matter of the said 
complaint ; and, upbn due consideration had thereof, have adjudged 
and determined the said complaint to be true, and that he, the said 
Isaac Tordoft, did contract with the said. A. F. and others to servo 
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'llK>m, tk^wic^^A/P.aiid otber8,«s afiM*esaiH/ra the Hf^g ftfdre9aij, 
and did afterwards absent himself from the said service beforcf the timo 
of hiftJiaidtoati^raGtwas' complete^ as aforesaid, to -wit^on^heseteral 
days aforesaid, in the year aforesaid; and I do therefore convict >hiiiiy 
the said isa^c^Tordoft, of the said ofieuc^, in pursuance of the statutes 
in that case/' &c. : '* These are therefore to command you, the said 
George. Kershaw, forthwith to convey the said Isaac Tordoft to- the 
said House of Oorrection at- Wakefield aforesaid, and to deliver him 
to the keeper thereof, together with this warrant ; And I do hereby 
command you, the said keeper, to receive the said Isaac Tordoft into 
your custody- in the said House of Correction, there to remain and bo 
held to hard liibor for the space of three months from the date hereof; 
and for your so doing this shall be yoursufficiertt warrant. (The war- • 
rant then stated that it appeared that no wages were or would be due» 
and that the justice made, therefore, no orde^ to abate ) 

" Q-Fven under my hand and seal at,'' &c*, (6th March, A. D. 1§44.) 
(Signed' and sealed.) 

On a homier day m this term 

Bffdkin^ with whom were Frj; and Huddleston, moved that the pri- 
soner might be- discharged, and (among other objections) urged that it 
did not appear by the warrant that the witnesses, had been examined 
in the prisoner's presence. The Court then called on the other side 
to answer this objection* 

Efie, Yariief^ and 'Overend, contra. It does appear by a reasonable 
construction of the warrant, that the witnesses were examined in the 
presence of the* prisoner. It states that, in pursuance of the previous 
warrant, die prisoner ** hath this day appeared before me" (the jus- 
tice) *'to ansWer the said complaint, but hath not proved that he is not 
guilty;" and 'that'll have duly examined the proofs and allegations 
upon oath of both the said parties," &c. Unless the Court assume 
that there had been two distinct proceedings, the proof must have been 
given on the' bearing at which the prisoner " appeared." And^as Stat. 
4 O. 4 C. 34, sec. 3, does not require a formal conviction, but only a 
warrant and examination and committal thereupon, this warrant of 
committal is* not to be subjected to so strict a construction as formal 
convictions, or committals grounded upon^uch convictions. The form 
in 6 BumSf Ju^Hee, 934, does not contain any, fufler statement. [Pattee- 
•ON, J.— -Has it ever been - held that such a form is correct, — even 
where the committal itself is in the nature of a conviction t Lord 
DtrrjdAH, C. J. Every allegation here might be satisfied though the 
«'vidence was^ given In the absence of the prisoner.] In Johnson Y.'Reid^ 
6 jBf. flwrf'TF".,' 124, a committal under tl\is Act' was objetted to, on the 
ground that it did " hot allege that the party was present, and was con- 
Tieted." The -committal was held bad on another objection: bat 
Parke; B.| raid: " It does not appear here that there was any, conric-" 
tion, and'tfaat is trot required by the statute. This is 'a commitment 
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I 

jHThich 'w.as intended by the act to operate as a ccmviction." Th«» g«>- 
^ral rule, that the evidence must appear to have T>een given in the de- 
Jfendaut's presence, is stated in Foley on Convictions, 143, {*dd ed.) 
I • and the -cases aie there collected, as to what shall raise the presump- 

tion that the fact was so. He says : ** The weight of precedent seems 
to justify the conclusion, that wherever thedefendant's appearance and 
tJae evidence vwere stated to have taken place on the same day, the 
, presumption Vras in favor of the whole having. passed in his presence." 
,And^ after ex-amining the early cases, Rex v, fiake7\»2 Str,, J 240 ; Rex 
-▼. Vipout, U Burr.f X163, the author repeats' the rule at p, 146, and 
.Mates that it is confirmed by the later authorities, which he adds.— iiea; 
I r. Aikin, 3 Bttrr,, 1785; Rex v. Kempson^ 1 Cotvp,, 341 ; Rex v. Thomp- 

I $on^ 2 T. R.J 18 ; Rex v. Fearse, 9 East, 358; Rex v, Benwcil, 6 T. it., 

75 ; Rex v. Stone, 1 Tlast, 648, note (a;) Rex v. Lovet, 7 T, R^, 152 ; 
Rex V. Crisp, 7 East, 389 ; Rex y. Swallow, 8 T. R., 284. If, indeed, 
it can ,be considered that there has been a distinct conviction before 
the committal now returned, there is still stronger reason for support- 
ing the committal. Committals in general are not construed with the 
strictness applied to convictions. " The Court of King's Bench will 
not criticise a warrant of commitment with the same strictness to which 
a conviction is subjected, if there be reasonable ground for presuming 
that the conviction (on which the commitment is founded) is free from 
objection." — Foley on Convictions, 236. [Patterson, J. But here 
the warrant uses the expression, ** I do therefore convict."] The worda 
may signify only that the justice adheres to the conviction which he 
made on the hearing. The present tense was formerly used more com- 
monly than the past to denote judicial acts persisted ii^ from one time 
to another ; but in Rex v. Hall, 1 T. R., 320, the Court upheld a con- 
viction using the words carrie and. gave me to ^riderstand and he inform" 
ed, the information having preceded the conviction. Here they are 
earlier words, '* I have" '* adjudged and determined." The words "I 
do therefore convict" might be rejected. !But, even if there be no 
conviction except in the warrant itself, it may be argued that the Legis- 
lature does not here intend that the evidence should be set out, sincb 
they have not required a separate conviction, which is the document 
whereon the evidence ought to appear. It is as if a conviction were 
required, iut tlie certiorari taken away : that is done where the inte. - 
tion is that the conviction shall not be subjected to technical objections. 
JSere the language of the Statute has been pursued. 

Cur.adv.vult, 

LordDESUAfj^ C. J., now delivered the judgment of the Court. 

The Court desired time to consider one of the objections preferred 
agaiisst the warrant of commitment und^r which this applicant was im- 
ppsoned. 

His offence appears to have been ahsenting Jdmself from the service 
^ w^ich he had contracted^ unde Stat, i G^ 4 C. 34, sec, 3 ; an ofTenoe 

H . 
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of which it seciris a party may be duly convicted on the face of the ia 
strument itself which consigns him to an imprisonment. — Johnson ▼ 
Reid, 6'M. ^ W., 124 j Exparte Johnson, 7 Dowl, P. C, 702. It is 
however necessary -to the validity of that course of proceeding that the 
warrant of commitment should show that the magistrate has done all 
that is necessary to make the conviction lawful. ^ 

For the prisoner it was contended that that cannot be, unless the 
witnesses against him appear to have been examined in his presence. 
In this principle We fully concur : the learned counsel for the Crown 
did not dispute it, but argued that the witnesses against the prisoner do . 
sufHcieTftly appear by the warrant to htive been examined in his pre- 
sence ; relying on the case of Rex v. Baker, 2 Str., 1240, and on nu 
merous decisions which have followed it. — Paley on Convictions, 143, 
(M ed.) 

We have examined those cases, which afford an example of the in- 
convenience, of departing from those rules of procedure which are 
founded on the principles of criminal justice. Nd possible mischief, 
except the escape of, one offender for a single defective conviction 
could have arisen from requiring a plain statement in all summary con 
victions that the witnesses were examined in the prisoner's presence 
It is remarkable that the Statute which gives the more genei"al form 
Stat. 3 G,4f G, 23, sec, 1, requires that statement to be expressly made. 
But equivalents have been admitted, though with regret, by so many 
learned Judges, that the Court is compelled to take the trouble of siftr 
ing the details of each conviction, to' discover whether some words 
Ihere do not import that essential fact. On minutely looking at the 
language of the commitment before us, we do not find that fact, but 
infer the contrary. 

A complaint was previously made on oath against the prisoner : he 
was then summoned and " hath not proved that he is not guilty of the 
said complaint and charge," according to the statement of the magis- 
trate, who adds, " in pursuance of the statutes in that case made and 
provided, I have duly examined the proofs and allegations upon oath 
of both the said parties touching the matter of the said complaint; and 
due consideration had thereof," &c. 

As the information on oath was previously before the magistrate, 
who states that he required the prisoner to answer it by proof that he 
was not guilty, we think that the natural construction is that no other 
allegation or proof was brought against the prisoner. Consistently 
with the recitals, no viva voce evidence may have b^en adduced against 
him. But, if there were, nothing was urged as showing that it was 
given in his presence, except the order of time in which the proceed- , 
ings are set forth in the document. We are clearly of opinion that 
none of the cases decideu would justify us in makir.g that presump- 
tion — See Rex v. Selway, 2 Chit,, 522. 

We cannot at all accede to the argument that this commitment is a 
distinct act from the Conviction, which ought to be presumed good, 
though neither returned nor recited. If there was such a conviction 
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in fact, it ought to have been drawn up in proper form. But the war- 
ranjt of commitment is alone before us : we think it insufficient ; and 
the prisoner is entitled to be discharged. 

We say nothing on the ottfer grounds of objection 

Prisoner discharged. 

» 

CORPORATION. 

ft 
Although the charter of a company does not, in terms, give the pow- 
er to refer, yet a power to sue and be sued includes a power of refer- 
ence, that being one of the modes of prosecuting a puit to judgment* 
The Alexandria Canal Co. v. Swann, 5 Howard's U. S, R,, p» 83. 
(1847.) ' • 

# 

No individual member of a body corporate have the right, by a bill 
in equity, without the consent of such corporation, legally obtaiped, to 
call the agents or officers thereof to account with the plaintiffs, or to 
make settlements and adjustments with them, for money of the cor- 
poration^ alleged to be in the hand of such officers. 

It the defendants in the bill in equity, as agents of the corporation, 
have acted fraudulently towards it, obtaiued fraudulent judgments 
against it, and on them have made a frauddlent sale of its franchise, 
these are wrongs primarily committed against the corporation. And 
until it has been shown to have been incapable of 'doing it, or to have ' 
been faulty, no corporator cafti assume the right of the corporation to 
obtain redress for such wrongs, and to settle for them with the persons 
committing them. 

If after proper exertions made to procure the corporation to obtain 
repress, it had been found incapable of doing it, or had improperly or 
collusively refused to do it, the corporators might, perhaps, have ob- 
tained redress by making such corporation a party defendant ; but un- 
less it is made a party, it would be improper for the Court to proceed 
and compel the defendants to make a settlement, which could not be 
conclusive upon the rights of the corporation. 

Where shares in a corporation have been transferred by a debtor 
to his creditor, the latter agreeing with the former " to account for the 
said shares, or reconvey them,*' the debtor has no such interest as 
would enable him to maintain a bill in equity against a third person 
by reason thereof, Hersey v. Veazie, 24 Maine R,, p, 1. (1846.) ' 

Bill in equity. The facts appear in the opinion of the Court. 

Everett and Grotanf for the plaintiffs. 
Kent, for the defendant.  

• 

The opinion of the Court was drawn up by 
ShbpIiEY, J. — When this bill was filed by Ira Hersey, Samuel* Vea- 
2ie and Alfred J. Stone were made parties defendant. After they 
had filed their answers, tbe plaintiff discontinued as to Alfred J. Stone, 
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and aakicd leave to amend his biU, and<to make Jobn CDbiirn, as-tlt^ 
executor of Jonathan Bakef, deceased, a party plaintiff. Leave was 
granted upon terms, and the executor of paker became a party. 
Instead of amending the bill by inserting his name, .witb averments 
suited to present properly the claims of both the plaintiffs, a separate 
paper'has been presented, coutaiaing a reference to the motion for 
leave to amend, as if that had &>me connexion with the bill, and a re- 
ference al.io to the answer of Veazie, as if tha^ could be properi/ no- 
ticed in an amended bill, or regarded as an answfer to it in its amended 
forni. Since leave to amend was granted, the proceedings have been 
very informal and irregular. The defendant has filed a demurrer to 
the mo3t material portit>ns of the amended bill, which by consent h^ 
been argued without regard to form, in which the allegations made by 
the present plaintiff* have been presented. Stripped of their fcrmal 
parts the material allegations, contained in the papers presented as a 
bill, are in substance, that the proprietors of the booms in Androscog- 
gin river were constituted a body corporate ; that the property of the 
corporation was represented by thirty-six shares; that James Rogers 
formerly owned eight of those shares, and on March 21st, 1823, con- 
veyed the same to Jonathan Baker, who on June 25th, 1828, exedtited 
an instrument in writing, " agreeing to account for the said shares or 
reconvey them, when he should have realized therefrom the amount 
of a note for $930, due from the said Rogers to the said Baker, and 
other demands in said instrument alluded to," as stated in the bill; that 
after Rogers had conveyed those shares f o Baker, he conveyed or as- 
signed all bis right to them to the plaintiff, Hersey ; that from the year 
1825, to the year 1831, the defendant was the collector of tolls, treas- 
urer, and sole agent of the corporation, to prosecute and defend suits ; 
that during all that time the booms were under his care and manage-, 
ment, whereby he became possessed^of a large amount of the funds' of 
the corporation, for which he has rendered no account ; that by the 
purchase of* shares and by obtaining proxies from other shareholders, 
he obtained the control of a major part of the shares and of the cor- 
poration ; that during the year 1829, he fraudulently caused certain 
actions at law to be commenced against the corporation in his own 
name, and in the names of other persons, and collusive judgments to 
be obtained in them by his consent, as agent of the corporation, an4 
that with intent to defraud the other shareholders he thereby caused 
the franchise of the corporation to be sold and received the pay there- 
for ; that he ought to render an account and pay over to the plaintiffs 
their .pi*oportions of the sums of money by him received for tolls and 
otherwise, and of the amount received for the sale of the franchise; 
and that he has obtained possession of the books an'd papers of the 
corporation and refuses to perfbit the plaintiffs to have access tb them. 
The prayer is in substance, that an account may be taken; that the 
l>ooks and papers of* the corporation may be produced ; and that he 
may be decreed to pay. to the plaintiffs their pioportionfof the funds of 
the oorppration ia his hands. 
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Tli«re,is na allegation in the hill, that the corporation Iigi^ been dis- 
solved, or any facts stated, from which ^uchi aji inference could be just- 
y drawn ;. or that it has refused to call upon the defendant to account j; 
or that it has acted collusively with him except as represented by him 
as agent. And although it is alleged, that had be obtained a control 
of the corporation by proxies. and purchase, there is no allegation, that 
a corporate meeting could not \e obtained. And by our law, the 
minority of the shareholders may cause a meetmg of a corporation to- 
be c$tlled ; and those, who had given proxies to the defendant, could 
at any time have voted upon their own shares, or have revoked their 
proxies and caused their shares to be represented by the agency of 
other persons. It is not alleged, that he held a majority of the shares 
in his own right, and thereby prevented the corporation from passing 
any vote to call him to account vnth it. It does not therefore appear 
from. the allegations, that the corporation had not the power and the 
disposition to settle with its collector and treasurer and agent, accbr-* 
ding to its own pleasure ; unless it may be inferred from the delay to 
do it. This cannot be inferred from mere delay, especially when there 
does not appear to hare been any effort made by the holders of these  
eight, or the holders of any other, shares, to have a meeting of the cor 
poration called for such a purpose ; and when, from aught that ap 
pears in the bill, there may have been directors or trustees of the corr 
poration, with power to have made an adjustment with the defendant. ' 
Ab this bill is presented, the plaintiffs assume the light, which no mem- 
ber or membera of a body corporate have or can have without its con- 
sent legally obtained, to call its officers and agents to account with 
tbem^ and to make settlements and adjustments with them. If the de- 
fendant should settle his accounts with the plaintiffs, the corporation . 
would not be bound by it ; nor would any payment made t6 them be 
good against the corporation. Nor can the plaintiffs by the igiterposi- 
tion of a Court of Equity accomplish vSucb an o^ect; for the Court 
could not rightfully assume the control of the corporation, and exercise 
its rights in this respect, without its hieing a}party to the suit, and hav- 
ing an opportunity to justify its own ^ourse of proceeding. If the de- 
fendant, as agent, of the corporation, CM^tedfrauduIentlytowaridit, ob- 
tained fraudulent judgments against it, and on tbeinn^de a fr^iudulent: 
sale of its franchise, (hese were wrongs pripsarily coipmitted ^gaiostv 
the corporation. And until it has been shown to have. been incatpAhle 
of doing it, or to have been faulty, no corporator can assniBe-itsiright^ 
to obtain redress -for such wrongs, and to settle for them with the per-. 
89n, vj^phas committed tbeni- If the plaintiff havo been ii^liried by 
these fraudulent acts, they should have taken measures (o have (the <}af 
poration obtain redress for them, and through its action have obtained 
their ovm redress. If a£ter proper exeirtioB* ntode, it had been found 
incapable of doing it, or had improperly or collusively I'efused to .^o 
it, they might perhaps hvre obtained redress by raakinjf it a party de^ 
feftdant. Without the corporation 'being made -a party, tt^t an amust- 
nwnt ofiallithose alleged grievanees fnigfat 'be xna^e between uiose 
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having eompetoTit authority, it would be improper for 'the Court t6 
proceed and compel the defendant to make a settlement, which could 
Aot be conclusire upon its rights. Robinson v. Smithy 3 Paige 222 
Nor can the bill be sustained on the allegations respecting the book& 
and papers, because it would be to no good purpose to compel their 
production, when tney could not be used to produce any final result 
Nor does it appear, that it can be useful to the plaintiffs to retain the 
bill and permit another amendment, to have the corporation made a 
party ; as it would seem to be probable from the allegations made in 
the bill, that the proper measures had never been taken or the proper 
proceedings had to enable, them to make the corporation properly a 
party. There is another difficulty to be encountered. The bill is now 
multifarious. The plaintiff, Hersey, can have, according to the bill, 
n© right to call upon the defendant or upon the corporation, should it 
be made a party, for any dividend of profits or property. Baker wds 
the s«le owner of the eight shares, so far as the corporation and its 
officers and other shareholders were concerned. He alone could re^ 
ceive any money, which might be payable to the owner of them.' Hor- 
sey does not stand in the relation of assignee of a mortgagor to Baker 
or his executor. The contract from Baker to Rogers appears to have 
been made more than five years after- the shares had been conveyed to 
him, and it is stated in the bill to have been an agreement '* to account 
for the said shares, or reconvey them.** It was therefore at his option 
to account for them; and Hersey could not have claimed a reconvey- 
ance, or an account of the property or profits received for them, upon 
a tender of the amount due from Rogers to Baker. All that he could 
claim of him was to account to him for their value. His claims, if any 
he hav^e, ai'e only upon the estate of Baker, and not upon the corp»r« 
ation, or its funds. 

The demurrer is allowed^ and hill dismissed ti^ith costs. 

CORPORATION— AGENT OF. 

The agent of a coi*poration, who accepts bills drawn on him by a 
Atockholder, for the accommodation of the corporation, is a competent 
witness against the drawer or endorsers, when sued on the bills, and, 
also if the action is for money paid, &c., by one party to the bill against 
another. — Rhodes v. Sherrod, 9 AJaJmma R,,p. 63. (1846.) 

(GoLDTHWAiTE, J., cited Cowan and HilVs Notes^ 132 ; Griffing v.. 
Harns, 9 Portev, 225.) 

. A^ • • ' . 

COllPORATION— BOOKS OF, 

The record books of a coi^poration, duly autbencicated, are evidence 
of its corporate acts. But before they are received as the books of the 
corporation, there must be proof, that they are the books of that cofw. 
poration ; that they have been kept as it£ recor Is ; and that the entries 
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made therein bare been made by the pro|>er acting officer fbr that pur- 
pose. — Whitman v. Granite Qhurch, 24 Maine R:, p. 23i6. (1846.) 

(Sheplbt, J^ dted Rex v. Mothersett, 1 Strange, 93 ; Turnpike Com" 
pany v. McKean, 10 Johns,, 154.) 

CORPORATION -^ENDORSER. 

. 

An endorser is'not liable on a promissory note of a corporation which 
it could not lawfully issue. 

Even though the instrument purported to be a certificate of deposit^ 
which it was lawful to issue : for the properties of promissory notes, * 
which are forbidden, cannot be given to lawful instruments. — Southern 
Loan Co: v. Morris, 2 Barr*s R,,p. 175. Pa. (1846.) 

(Clarkson, cited Leidenberger v. Charles, 4 Serg. and Raude, 151 j 
Mitchell V. Smith, I Binn., 110 ; Smith v. Smith, 6 WatU, 294 ; Eheri- 
Mon v. Waler, 1 Watts and Sergeant, 184.) 

CORPORATION—RE LIGIOUS. 

A right as a corporator in a religious society, is attained by stated 
attendance on Divine worship therein, and contributing to its support 
by renting a pew, or by some other mode usual in the congregation. 

Such a right cannot be derived by descent from the founders of the 
society, or from the former contributors to, or worshippers in the 

same. ^ 

The association between a religions incorporation and its corpora* 
tors, is voluntary on the part of* the latter; and is dissolved by their 
withdrawing from attendance on its worship, omitting to contribute to 
its support, and uniting in the establishment of another like incorpora« 
tion. — CamfMeyer et als. v. United German Lutheran Churches, 2 San^ 
ford's Ch. R., p. ISe. N.Y. (1847.) 

CREDITOR'S BILL. 

The commencement of a suit in Chancery by a judgment creditor, » 
whose execution at law has been returned unsatisfied, gives to him an 
equitable lien upon the things in action of the judgment debtor. 

Such was the law of this State before the Revised Statutes went into 
operation. • 

The lien acquired by the creditor; is defeasible only by a discharge 
of the jlebt, or by a successful defence of the suit in some one of the 
very restricted modes open to the defendant. 

The debtor cannot set up in such a suit, any defence to the original 
demand, on which the judgment was recovered ; nor any irregularity 
in its entry or in the execution ; nor that the sheriff refused to levy on 
property, unless the creditor colluded with him in his misconduct. 

A discharge of the debtor, in bankruptcy or inacWency, from YAb ' 



ddbtB, pecidipg tko. «aHf does not operate to disohasge c r impiij tlio 
liea acquired .by the coxmbenc^ment of suob a ifuit. The euit may pro* ; 
ceed i7» re;7», although the person and the future assets of the debtor 
may in the meantime be exonerated. 

On an order being made for the appointment of a receiver in a judg- 
ment credilor's suit, and upon the appointment being completed, the 
property subject to the order vests in such receiver in equity, as of the 
date .of the order, without the execution of any transfer or assignment. 
• In regard to movable property liable to execution at law, although . 
it is sulyect to the lien of the creditor, it may be seizred on execution 
by any other creditcft", until the order for a receiver is made, but not 
afterwards ; such order being equivalent to an actusil levy on the pro- 
perty. 

Where a debtor was 'declared a bankrupt under the Act of Congress 
of 1841., upon a petition, filed after the tsommencement of a judgment 
creditor's 6uit against him in 'the Cottrt of Chancery ; it was held, irre- 
spective of the proviso in the secondsection of the Bankrupt Act, that 
the assignee in bankruptcy took the debtor's* things in action, subject 
to the creditor's lien acquired by the suit 

Held, further, that the right of the judgment creditor in these crises, 
c^sMtituted a lien or security, within the meaning of the proviso in the 
see^end section of the Act, and is protected thereby. 

T(he word ** seeurities** in :that provisQ^ is used in. its popular sense, 
auMl includes .evpry interest or right attached to, or which is: a charge 
upon,f8f>eci6c property, or which entitles tke owner of such right or 
interest to be paid out of specific property; whether the right be legal 
oreq^itable, absolute or contingent. 

. The -term "iUens" inithe same proviso of the Bankrupt Act/ is not 
lltmteti i to mere . common law liens whiich are lost whenever tlxeir owser 
paitsrwitb tbe possession of the property. It embraces all cases, in ' 
wl^kb real or. personal property is charged with the payAent of Any > 
debt or duty, without regard to the possession- of the ipraperty. or tbe.\ 
legal or equitable nature of the duty imposed. 

An assignee in bankruptcy may avoid an assigoiment executed by the 
bankrupt in fraud of his creditors, before the passage of the bankrupt 
law; JiHit if a j^gment ci'editor files a bill to set aside the assignment, 
b€£>re tfbfi preceediEigs in bankruptcy are insia toted, and duly prose- . 
cutes his suit; be- thereby acquires a lien wfaidb cannot be divested or 
impi^ired^^y the .assignee in .bankruptcy^ 

IHiis was held in a case where the bill was filed, the subpoena to an* 
sw^'SOf^tedj and the oarder fora receiver, made, before, the >petition in 
bf^nkr|ipt0y,wes presented to the U* S. District Court; .although no 
receiver was appointed until a£^ the debtor was lieci^eed to be:av 
bcmkr^npt. 

ThBifuAdan^CiOBtrov^sy being in the custody of tkeofficearsof the 
Ceui$i; .il «na$ ^ordered to be paid to tke ^coanphdnant iinrtliB credi tar's-, i 
suit, inweleiHenQe to the general assigneeiiii bankropli^i^^-NSUomt t.. 

miil^^Sim^oa'f<^.R^.p.^M. ivi £ (marl) 



» 
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DAM. 

-Every man has a right to construct a ijiilldam upon his own land^ 
out, in so doing, he mu^t be cautious t|iat he does no injury to another. 
He cannot interfere with his neighbors' rights and privileges, or set 
back the waters of a stream one foot upon his land, without rendering 
himself liable to damages commensurate with the injury sustained, unless 
he has so long enjoyed his privilege as to confer upon him a prescriptive 
Tight.— Hill V, Wardy 2 Gilman's 12., p. 285. Ills. (1847.) 

I 

DAMAGE— RAFT. 

The ownQr of a raft, although not present, is liable for any damage 
which may be done to the property of others upon the river, occasioned 
by negligence or unskilful management of his pilot. — Shaw v. Reed, 9 
WaUs ^ Sergeant's -R., p. 72. fa. (1846.) 

(Bumside cited 4 Daft., 20 ; 5 Bos. ^ FuU 102 ; 6 Whari., 321 ; 8 
Pick., 23 ; 21 Pick., 254.) 

( Wallace ^ Blanchard, contra, cited 2 Bac. Ab.^ 151 ; 12 Serg. <^ 
Rawle, 112 ; 3 Stark., 12 ; 2 Stark., 438 ; 14 Pick., 1 ; 2 ^ark. Ev., 
U ; I East, 106.) 

itAMAGES— OFFICER. ^ 

• 
In an action against an officer to recover damages, occasioned by ne- 
glect of official duty, in omitting to serve and return an execution in favor 
of the plaintiff, the measure of damages is the amount of the injuxy actu- 
ally sustained. — Ware v. Fowler, 24 Maine JR., p. 183. (1846.) 

. 

(LeaviU cited Varrill ^ Heald, 2 Greenl., 91 ; Weld v. Barthtt, 10 
Mass.y 470 j Nye v. Smitk, 11 Mass., 188 ; Riu v. Hosmer, 12 Mass*^ 
127 ; Dearborn v. Dearborn, 15 Mass., 316.) 

DEATH— PRESUMPTION OP. , 

Where a person goes abroad and is not heard of &r a long time, the 
presumption of the continuance of life ceases, at the end of seven years 
from the period at which he was last heard ot-^Cofer, Adm'r, v. Fiana» 
qan, 1 KeUy's R., p. 538. Ga. (1847.) 

(NiSBBT, J., cited Best, 191 ; 2 Pomp*, 113 ; 15 £a^9g3; Vesey, 

606 : 6 Sim., 443 ', 3 Bro!, C. C, 510.) 

.5  • ..-■...•■■ 
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DEED. ^ 

• • 

A deed, though unrecorded, passes the whole title of the grantor, and 
none but horn Me purdhasers without notice, or creditors, have any bene« 
fit from the fauure of the grantor to place the deed upon record : a pur- ' 
chaser from the heir or devisee of the vendor is not protected. — Hancock 
y. Beverljf9 heirs^ 6 Ben. Munroc's JR., j?. 531. Ky. (1846.) 

DEED— FEME SOLE. 

A married woman seized of land in her own right, executed a deed 
in her maiden name> dated prior to the marriage, which was proved hy 
a subscribing witness and then recorded. The deed was set aside as in- 
valid, both because it was not acknowledged by her in the fomi pre- 
scribed by law, and because her husband did not join in it, or execute a 
concurrent conveyance. The guardian ad litem of an infant defendant^ 
in whom the invalid title in part rested, was directed to join in a re-con- 
veyance, executing it for and in the name of the infant. — GatUano v. 
Lane, 2 Sandfard't Ch. R., p. 147. N. Y. <1847.) 

DEED— MARRIED WOMAN. 

A deed to a married wbman is not void, as to third persons it is valid, 
whether she can be compelled to pay for it or not ; that concerns the 
vendor alone. Where^ therefore, B. conveyed a lot of ground to J., a 
married woman, and J. and her husband sued H. in ejectment fi>r the 
lot ; Hetd, tbttt Hi OGKild not object to the validity of J.'s title on account 
of her wf^iM^.'^HinrmM v. James et ux.^ 7 Smedee ^'MarsJuUfa 
^.f,p.ill; jMlitfi* (1847.) 

DEED— MEMORANDUM UPON. 

A in tAii &r& flfltifar faafle ' on a deed after its execution iemd delivexTi as 
to what was the extent of the gmnt, is of no avail against: persons hold- 
ing Hy title from the grantor. 

By accepting the deed all prior .parol contracts are meiged.—-Grc^or|f 
v. Griffin, 1 Ban^i JR., p. 206.' Fa. (1846). 

(BTjkNSiDE,I.Vdtfed CreMv. BieUn;i Watts i-Serg., SB; XVUsany. 
afciV€i/,i0.tr(tf^'427.) 

DEED— MISTAKE IN DRAWING. 

A mistake of the scrivener in drawing *a deed, whether of laW> or 
fact, will be corrected by a Coun of Equity, even against bond fde 
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uceditoza of the grantor. — Aiexandw^ Cq^ v. Newten elul$*f 2 3niUan*s 
It.^y. 266. Va. (1846.) 

« 

In the year 1834, Robert Steele was a partner in the mercantile 
firms of Steele & Davis of Augusta, of Hugh F. Young & Co. of Poca- 
hontas, .and of Steele, Marshall de Co. of Bath ; and William C. Davis 
was also a partner in these firms. On the 8th of August, 1884, Steele 
and Davis entered into a written agreement, whereby Steele purchased 
of Davis his interest in these firms ^ and bound himself to pay all the 
debts of the said partnerships, so as to exonerate Davis entirely from any 
liability on account thereof. 

In 1837, Steele had become very much involved, and many of the 
debts ' ifor which Davis was liable as a partner in the said mercantile 
firms, remained unpaid. Among these was a debt due to Alexander & 
Co., amounting to $6401 37, for which Steele ^ Davis had executed 
their bond, afier the agreement of August, 1834, had been made. Early 
in the year 1837, Alexander & Co. forwarded this bond to Nicholas C. 
Kinney, with instructions that if Steele & Davis would pay one half 
in a. short time, to receive it ; but if they did not, to bring suit on it in 
whatever Court judgment could be first obtained. 

After various propositions had been suggested between Steele dz; Davist 
and Kinney, it was at length agreed between them that Steele should* 
execute a deed conveying his prq)erty tb John Newton in trust for the* 
payinent of his debts ; and it was expressly agreed that, in consideraticm 
that Alexander & Ck>. would not bring suit for their debt, the deed: 
should provide for the payment thereof in preference to all others. 

The general schem#of the deed was, tliat the debts for which Davis 
was the sole security of Steele, should be first paid ; that those debts 
for which Davis was^security jointly with othens, should be ^exi satisfied } 
and that all other debts of Steele, with a special exceptipn^ should be 
then provided for. 

'In pursuance of the agreement between Steele & Davis and Kinney, 
the parties went together to the counsel who was to prepare the deed, 
and gave him instructions in accordance with that agreement ; but it 
being believed, at that time, that vhe property of Steele & Davis was. 
ample to pay all their liabilities, the counsel considered Davis the only 
party interested in the deed ; and believing that under its provisiona 
bavis might direct the application of the trust fund, aiid would of course 
feel bound to give the prefei^nce of the first payment to Alexander ^ 
Co., drew the deed placing Alexander dsrCc^ in the -s&me class with aUt 
other creditors for whose debts Davis was -alone responsible. 

When the deed was executed, Kinneyi was not present ; and did not 
see it until after it was admitted to record. When he did see it, he in* 
formed the counsel that it was not drawn in conformity with the under, 
standing between him and Steele ^ D^vis ; and he was then advised to 
obtain m>m Davis an order to the trustee to pay the debt of Alexander &i 
Co. o(it of the first proceeds of the trust fund. He accordingly applied 
to Davis for such an order, and obtained it ;. but the trustee, not thinking 
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that ihe tiust deed gave Davis the right to give preferences among the 
creditors of the same class, fefused to be guided by it. 

In a short time after the execution of the trust deed by Steele, the 
trustee ascertained that there were various questions of controversy among 
the creditors ; and that he would be subjected to great danger of loss it 
he undertook to decide them ; and he therefore filed his bill in the Circuit 
Superior Court of Law and Chancery for the county of Augusta, in 
which he stated the difficulties in the way of his administration of the 
trust ; and convening all the creditors before the Court, he asked that 
their various conflicting pretensions might be settled, and the trust fund 
distributed according to their respective rights. 

A number of the creditors answered the bill, and among others, Alex- 
ander & Co., who insisted that, by the agreenient made between their 
agent Kinney and Steele <& Davis, they were entitled to preference over 
all other creditors ; that the deed was intended to be drawn so as to give 
them that preference, and was only not so drawn by the mistake of the 
scrivener. They, therefore, insisted that this mistake should be corrected, 
and that they should have the preference to which, by the agreement, 
they were entitled. 

In the progress of the cause, various accounts of the trust fund were 
taken ; and the cause coming on to be heard, the Court was of opinion, 
that the mistake in drawing the deed was a mistake of law, against which 
the Court could not relieve ; and that, therefore, neither under the deed 
or the order of Davis on the trustee, were Alexander & Co. entitled to 
have preference over the other creditors of the first class in the deed ; 
and the decree was accordingly. From this decree Alexander & Co. 
obtained an appeal to this Court. * 

The cause was argued in writing by Johnson^ for Alexander dc Co. ; 
Stuart Sf Baldwin, for the other creditors of the first Wass ; and by SAe/- 
fey, Fultt <J« Harrison, for other creditors claiming specific portions of th* 
trust fund. 

Johnson. — We insist that the mistake or omission in the deed to ex 
press the true agreement of the parties, is one which the Court ought tr 
correct or supply. 

There can be no doubt that the agreement made upon adequate con 
sideration to convej certain property to secure a particular debt, is 8 
valid contract, and one which may be specifically enforced. And if th^ 
debtor makes a deed which does not fulfil this object, whether the failure 
be from a wilful or accidental omission of the scrivener, or any othe? 
cause, the other party has still a right to demand performance of thf 
actual agreement. And no cme'has a right to gainsay this but subsequen/ 
purchasers for valuable consideration without notice. 

Here there can be no doubt of the sufficiency of the consideration of 
the agreement made by Steele to .execute a deed of trust upon the pro- 
perty in question, which should give preference to Alexander dc Co. over 
all other creditors. Alexander dc Co. were pressing for a jqdgment, and 
would have obtained one against both Steele and Davis, but for this agreo. 
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ment. The delay of suit at that critical time) and under he peculiar 
circumstances which existed, was a most valuahle consideration. The 
agreement then -to execute such a deed as was promised, was a valid one, 
and made upon sufficient consideration. That agreement itself gave, 
therefore, an equitable lien upon the property, before the deed of trust 
was actually executed. 

And then the deed which was executed was drawn under instructions 
to make such a deed as would give^preference to the debt of the appel- 
lants over all other debts. It is submitted that the scrivener had no right 
to disobey that instruction. If he did so, it is a plain mistake, which 
ought to be corrected. 

Under these circumstances, how can there be a doubt that the equity 
of the appellants to have the real agreement carried out, is superior to 
all other claims ? That agreement was the parent of this deed, under 
which all tlie creditors claim. And if by a mere mistake, or unauthor- 
ized omission, the other creditors would get more than they were intended 
to have, what equity have they to retain such an advantage ? On the 
contrary, it seems to us .iniquitous to insist upon it. 

 
Stuart Sf Baldwin. A claim amongst creditors to an uriperfected 
priority can never be a proper subject for relief either at law or in equity, 
especially the latter ; for in the absence of fraud or agreement amongst 
themselves, none can have any equity over the rest, and those who have 
the legal advaiitage must prevail. * 

If any mistake in the preparation of the instrument could entitle 
Alexander & Co. to the relief which they seek, the mistake, if any, 
disclosed by the evidence, is not of that character. It was not a mistake 
of fact, but of law. The Counsel who drew the instrument advised that 
it was unnecessary to insert any provision in the deed in favor of their 
priority, inasmuch as Davis, whose indemnity was the principal object, 
would have the power to give it himself. This was distinctly understood 
at the time of the execution of the instrument, though it is obvious if that 
opinion had been correct, that the priority of Alexander dc Co. would 
then have depended uppn the good will or good faith of Davis. Thus the 
intention, so far from being to give them priority by stipulation to that 
effect in the deed, was directly the reverse. The priority was merely 
expected as the legal result of the instrument, if Davis ' should will to 
exercise his supposed power. Now it is well settled that relief cannot 
fee granted. on the ground of a mistake in law. 2 Bx)1k Prac, 34— r6; 
HurU v. Rcmsmamer's adrnWy 1 Peters, 1 ; 1 Story Eq., 124 — 8, &c. 
And in no case can relief be given when there « a purchaser for valua- 
ble consideration without notice. Warner v. WatkinSf 2 Aik,, 4 ; 1 
Siary^s Eq., 154, 178. It is in principle wholly immaterial whether the 
mistake consists in adopting the wrong kind of instrument, as in Hunt v. 
Rousmaitter*9 ad'nCr, or in selecting or relying upon the wrong kind of 
«tipulation. There are, \\ is true, cases of mistake in law on the part of 
the draftsman, undiscovered by the paities, and even of the parties them- 
selves, which a Court of Equity will correct. But, we take it, they ore 
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cases of mistake, not in legal deduction or inffereucey but, if we may so 
express it, as to legal existence. Where there is a. plain and palpable 
blunder as to a matter of law, about which there can be no possible doubt 
or controversy, for example the actual existence of a statute or canon of 
descent, it is a iliistake of fact, as to what the law iS| not as to legal con- 
clusions or^ consequences ; and relievable upcHi the same principle as 
mistakes in regard to matters in jms. f 

There is no pretence of a mistake as to a matter of fact, unless it 
be as to the sufficiency of the fund to pay off all the creditors of the first 
class. But that was a mistake not in the deed itself, not in the reduction 
of the contract to writing, not in what was intended, but in the expecta- 
tions of those concerned in framing the deed from its actual provisi<Hi8'as 
we find them. Those provisions were known and intended at the con- 
summation of the deed, and no speculations or evidence in relation to the 
motives for the insertion of those provisions or the omission of otheis can 
have any influence upon the question. 

It is true that the intention of a debtor to give priority is the. source 
from which it springs ; and if Alexander & Co. had been the only cred- 
itors contemplated by the deed^ there would have been some force in the 
idea that the intention ought not to be defeated in the attempt \a carry it 
out. But even in that case, upon the authority o* Jiunt v. Eoufimanier^s 
adm\ no relief would be granted even agamst the grantor or his repre- 
sentatives, because the intention of the grantor to give priority was . re- 
stricted to specific means well understood and clearly indicated, but which 
failed from a misapprehension of the legal or financial effect^ or both. 
In this case, however, Alexander & Co. were not the only creditoi^si con- 
templated. The specific lien granted embraced all the creditors of the 
debtor, with very few exceptions ; and the strongest possible equity of 
Alexander ds Co. against the grantgr, whether founded on accident, mis* 
take, or fraud, could not afibct the other creditors provided for by the 
instrument. This would be perfectly obvious, if they claimed under a 
subsequent incumbrance, (the first being from any cause defisctive,) 
though with full notice of the accident, mistake, or fraud ; and the 
principle is equally applicable where they claim 'under the same ipstra- 
ment, which is defective as to same of the creditors, but perfect as to the 
rest ; and it is wholly immaterial whether the: defect be intrinsic or 
extrinsic. In neither case would equity disturb any of them in tbe 
advantage of equality obtained from the grantor ; unless an equity, could 
b^ shown arising out of fraud or agreement amongst the creditors them- 
selves. The unity of the trust is nothing in the absence of equality, and 
concert among the cesttus que trust. 

We conclude, therefore, with entire confidence, that equality amongst 
creditors is not relievable in equity ag«unst those to wbom no miscond^ 
is imputable ; and^ whether this proposition should be thought too broad 
or not, that no mistake has been shown in this case, such as would justify 
the interposition of the Court. . 

Cabell, P., delivered the opinion of the Court. 
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The Court is of .opia|pii,v^at i% kpteftfly.Bi3«|p^ tlbat J^.^a^^af reed 
between the appellajits Alexander <fe Co. and me appellei Robert Steele, 
the granJcMT in the deed of. tryst to Joh|^N^3;?fe?nj,pCthe3d^Qf.'tuly^ 1837, 
that the said deed should be so drawn ^R ,tQ seicur^ tp thQ.,^ppeUanls the 
payment of the debt due tp them by Jhe. said Steely. Jbfilbre.apdiu prefer- 
ence to all other debts intended to be ^tecuped by tke ^ipideed — -that it 
was the intention of the said Steele that the said. d^£4 should. be so drawn 
as to secure that preference^ and that the puiissipja so to draw it,. proceeded 
from the mere mistake of the draftsman therepf. Thft Court is therefore 
of opinion, that the decree is erroneous in, no: directing 4he payment of 
the^said debt to the appeUants, before and in preference to. -piU others. So 
much of the said decree as is thus declared .ta be, ^rrpn^uss is reversed 
with costs, to be paid out of the trust fund,jwid the residue, thereof, is 
affirmed ; and the cause is remanded to b^ p):poeeded.iQ tp ii^fi^al decree 
according to the principles of this opinion.. a^nddeoree. * 

DilJED.OF. TRyST. 

A deed of trqst operative as a security fox, the paymeo^iof money, is 
not fraudulent, per $e, on accountof the reservation offU^ei^ tp.the grantpr. 

To let an s^ deed as evidence, it is not essential; tiiat^tjie. subscribing 
witness djopld remember its e;secution. , fjis .js^al^ijEiient.that .his super- 
scription as a witness was genuine,: and .that it .woi|ld ootiiave been« 
placed .there unless he had been called to witness ^t^. is «ja©QJlent.^-Gra^ 
ham V. Lgclfhart, 8 Alabama R,y p. 9. . (1846.) 

*. The rights. of an assignee of a deed- of triist,.e*/eQuted in another 
State, must be determined by the conditions. of jthe^ assignment. In pro- 
ceeding under the deed of trust, he must QQ|ifQ:rmioihQr0onditions,pn 
which it was assigned to him. 

' Where a deed of trust requires that publiq i^tioev stiall be^iven for a 
certain number of days of any sale made under . it, the p^oticular day pn 
which the sale is to take place, must be notified! tp]^, public for^he tiine 
required. If, a^r such notice, the sale ,be pqaE^pqofdf'A^W-i^otice must 
be given, for the full time, i^equired* pf the-day tp wW.ch.it ^.,^tponed.-^ 
Tupper Y, Scotty 7 RoJmsim^s La.R*, p, 323. (11847.) 

DEED OF TRUST— WIDOW. 

A deed of trust made by the wife on the eve of her marriage, convey- 
mg her estate to a trustee for her ^§r^te .ii^e, iiot to be subject to the 
debts of the intended husband, has, after the marriage and death of the 
husband,, had its efiect, and the property .reverts to. the ,^<)pw, ^d in 
pase of hercleath fo k^ heirs. * 

Irf this case the wife, dtiring the coverture, had np ppwer to deyise 
the estate, none being reserved. by the deed of tiust.-^Witkhson v. 
Wright, 6 B. Manroe^t R., p, 576. . Ky., ^(1846.) . 
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MarskalLi J., delivered the opinion of the Court. 

As between these ptvrties th^itle of the premises in question must be 
assumed to have been in Martha Forsythe, afterwards Martha Smith. 
Both parties claim under her, the lessors as her heirs, the defendants as 
heirs of her husband, Smith. By deed of trust made between herself 
and her intended husband, and the trustee, her title is acknowledged and 
is conveyed in contemplation of the marriage, to the trustee^ for her ex- 
clusive use, free from the control and the debts of the intended husband, 
to exempt it from which, is the professed and only object of the deed. 
And one question is, whether upon the dissolution of the marriage by the 
death of the wife, or as the case may be stated, by the death of both 
parties, the objects of the trust being fully accomplished, the legal title 
resulted, by opeiation of law, to her heirs, or remained with the trustee for 
their use. This question should, we think, be answered in the affirma- 
tive. — White v. Sinvpsouj 5 East, 170; Player v. Nichols, 1 Bam. 8f 
Cress, 336 ; Shelby v. EMer^ 4 Bam ^ Adolph, 582. 

There is nothing to show that the title was intended to remain in 
the trustee after the dissolution of the marriage, and at any rate after 
the death Of the feme. But a contrary intention being fairly deducible 
from the expressed objects of the trust, the effect of the deed should not 
be extended further than the manifest object and intent of the parties 
will authorize. Its words admit, but do not require such extension. 

A second question is; whether the wife, having made a will which 
devises the premises to her husband, who survived her, and which was 
proved and admitted to record in the County Court, this devise presents 
any obstacle to a recovery by her heirs. The deed of trust reserves no 
power of disposition to the wife ; and as a feme covert has no power un- 
der our statute of wills, to devise her lands, and can only make such 
devise in virtue of sbme power conferred or reserved by deed — Clancy on 
Bights, i982 et seq. ; 6 /. /. Marshall, 573 — this will must be deemed 
ineffectual as a devise of the land now in question. And as the effect 
of the will in passing the estate therein mentioned, was not and could 
not be determined by the Court of Probate — 9 Dana, 491 ; 5 B. Munroe, 
370; 2 Dana, 24 — ^the will, though recorded, constituted no obstacle to 
the recovery by the heirs, in whom the title vested on the death of Mrs. 
Smith. 

Wherefore the judgment is affirmed. 

DEFENDANT— DEATH OF. 

The death #f defendant, between verdict and judgment^ if not more 
than two terms intervene, cannot be averred for error, since the statute 
17 Ch. 1« c. 8 ; 1 Ja. 2, c. 17, sec. 5. — Chaae v. Hodges^ 2 Barr^eR.^p, 
48. Pa. (1846). 

Erbob to the* Common Pleas of Warren County. 
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This was a sci./a, on a recognizaoce of a bail in error, in whicis the 
following facts were stated for the decision of the Court : 

A trial was had between Chase #3d Morse, and verdict rendered 
March 11th, 1835. A motion for judgment was held under advisement 
until June term ; and on the 5th of June the judgment was entered. 
Morse died abroad on the 8th of May of the same year, but it was not 
known until aftem a writ of error ^as issued, in which the present 
defendant became bail. The judgment was affirmed by the Supreme 
Court. 

The Court below gave judgment for defendant. 

Pearson Sf Galbraithy for plaintiff in error. In Hopkins V. Wriggles^ 
vxnih, 2 Lev, 38, it is said that such a fact cannot be noticed by the Ex- 
chequer Chamber on a plea of in nuL est er. ; and it seems to be a gen- 
eral rule that nothing can be assigned for error which contradicts the 
record. 2 Bac. Abr. Error^ 489 ; Roll, Abr, 757. Thus a jjeath, be- 
fore the test of the dedimus, cannot be averred. Id. Dyer, 89 ; JDro. 
E&z.y 469. The very case seems decided in Plummer v. Webbf 2 Ld. 
Raym,, 1415, n. / 1 Salk, 262 ; 3 Wils. 85 ; Pet. C. C. R,, 155 

Browne, contra, referred to 6 Serg, Sf Rawle, 126. 

BuRNsiDE, J. — The statute of 17 Charles 2, chap. 8, made perpetual 
by 1 James 2, Chap. 17, sec. 5, enacts, that when either party dies be- 
tween verdict and judgment, the death shall not be alleged for error, so 
that the judgment be had within two terms after the verdict. — Roberts 
Digest, 309 ; 6 Serg, 4* Rawle, 126 ; Murray V, Cooper, 
• In Hopkins et cd, v. WriggUsworlh 2 'Levinz, trespass and judgment 

against the defendant in the Exchequer Chamber, and assigns for error 
the death of the defendant before the first judgment.* The defendant in 
error pleads in nulla est erratum, which confesses error in fact ; but the 
^ Court affirmed the judgment, for the Court of Exchequer had nothing to 

do with the error in fact. It is a general rule, that nothing can be as- 
signed for error that contradicts the record. — 2 Bac* Abr. 489 ; RoUe 
Abr. 787 ; and note to Ld, Raym., 1415 ; Murray v. Cooper ^ 6 Set^, 
4. Rawh, 126. 

' Here the defendant Morse had all the advantage of the writ of error. 
The plaintiff was delayed, and the recognizance of the defendant in this 
action became absolute by the affirmance of the judgment that he, Hodges, 
would pay the debt and damages. 

The judgment is reversed, and judgment entered for the plaintiff' on the 
case stated, ^ 

DEMAND— BANK CHECK— ENDORSER. 

As between the holder of a banker's check and the endorser, it ojight 
jo be presented for acceptance with due diligence. But as between Sie 
Qolder and the drawer, a demand at any time before suit brought will be 
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8uffieieift,< unless it appean that .iho drawee ihas.faibdi^or the/dcaTOr, in 
some other manner^ haa sustained injury by the delay.-^i^nie^f v* JS^h 
'^Barmtt, 1 Kelly's R.,p. 804. * G^. (]jB47.) 

This was an action of assumpsit, tried before Judge- AsjEXABOiER, in 
the Superior Court of the County cf Musoogee, at May term 1846. 
It was predicated upon a banker 'si check, drawn by tke defendants, Kyle 
and Bamett,.nipon the Bank of Columbus, for 1(524, in favor of L. 
Gambril or order, and was endorsed by him to the plaintiff. The obeck 
bore date the 15tli Jan. 1642, and was not presented far payment, or 
notice given the drawers of the non-payment, until the 15th day of April 
thereafterwards. 

At the trial term, after the case waa called for trial, the court tieltfir 
permitted the defendant's counsel to file a plea to the mearitsiof tfae,caae, 
tq which the counsel for plaintiff excepted. 

The^Dounsel for plaintiff then introduced in > evidence, the certificate 
of protest of the notary public, showing the demand and notice^ three 
months afler. the drawing of the check, dec. The defendaiH's counse^ 
then moved for a nonsuit, which was granted by the Court below, upor 
the ground that the plaintiflf could not recover upon the check sued on, 
because it had not been presented for payment whliin reasonable time. 
To which the plaintifTs counsel excepted. 

Schleiff for the plaintiff in error, contended : 

Ist. . The Court below erred in permitting the defendant's counsel to 
file a plea to the writs .at the trial term, after the case was called for 
; trial, -and cited HotchJdss, 570> 572. 

2nd. The Court below erred in deciding that the plaintiff could not 

. recover, and in grating a nonsuit, and cited Ex parte BrotDn, 2 Slory^ 

.502 ; Murray v. Jtidah, 6 Cowen, 490 ; Story on Promissory Notes and 

Checks, 620Sd2 ; JBwUon Law Rep.y 508 ; Conroy v. Warren, 3 Johns. 

. Cos., 25^265 

; 'JbU<,.ior defendants, in error, cited the following authontiea in support 
of the decision below, to wit: 3 Stewart's Ala. R.; 172, 185 ; Chitly jon 
^&/&,.274r-5, 823. 

J'Byiht CeuHimisx&T, J.t— IIua was an tiedbn in favor of an endorsee 
of a check drawn by the defendants upoOithe B9lde>of Columbus. De- 

' mand ^d notice to the drawers were proves to. have been made, three 
months afler date, of the check. A motion was made by defendoQt's 
counsel for a nonsuit, upon the ground that the plaintiff had not proven 
presentation for payment, and potice ta the drawers, within reasonable 
time. Upon th^s motion, a nonsuit was awarded, and thereupon error ia 

* assigned. The only question for us to determine is, whether, the. drawer 
of a banker's check is entitled to demand and notice within reasonai>le 
time. . If he i% it is conceded that the notice in this case, three, months 
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after the .date of the ohec]^ payable presently^ was not within reasonable 
time. 

Bankers' checks partake somewhat of the nature of bills of exchange^ 
Btid^ey'als&difl^r fipm them in several material partioulars. iThey 
are negotiable, and as between the holder and' endoreer, the same rules 
i^piy,- which rogulate the rights and liabilities of the holder and endorser 
of Qptes or bills. - A cheok differs from a bill of exchange in these things, 
-lo wit : it • has no days of grace, and requires no acceptance, distinct from 
prompt payment. The drawer of a check is not a surety, but a principal 
debtor : he is an.original undertaker to pay, and the check is the evidence 
of his contract ; it is an appropriation of so much money, belonging to 
the drawer, in the hands oi the drawee, to the holder, there to remain 
until called for. The drawer has no right to complain of the holder 
letting it remain in the hands of the drawee ; and he has np right to 
complain of its not being presented for payment, unless, before present- 
ment, the drawee has foiled, or in some other way, by reason of the 
hblder*s. failure to present, he has sustained injury. 'There is some con- 
flict of authority upon this subject, but, afler all, it is more apparent than 
real. The rule is distinctly laid down by Chancellor Kent, in these 
words : ** As between the holder of a check and the endorser, it ought <b 
be presented for acceptance with due diligence — ^2 Camp. 587 ; HoUf 
3i3, and note ; 2 Martinis La,, 827 ; 10 Wend^, 804 ; S.Kenty 88— but 
as between the holder and the. drawer, a demand at any time before suit 
brought will be sufficient, unless it appears that the drawee has failed, or 
the drawer has in some other manner sustained injury by the delay.*' 
8 Kent's Com., 88 } 4 Johns. Cos:, 5 ; 4 Johns. Cos., 259 ; 9 J?. 4* C, 
388 ; e Cowen, 490 ; 10 Wend., 306 ; 3 Kent, 104, note, bth ed. The 
failure to make demand within reasonable time, is at the risk of the holder, 
and some of the' authorities go the length of saying, that the onus of show- 
ing that the drawer has sustained no loss by the delay, lies on thfe holder. 
The rule, as above stated, is sustained by Justice Story, in his treatise on 
notes and checks ; the whole doctrine is fully and ably reviewed by him. 
Story on Notes' and Checks, 620-632. It is also reviewed and settled, 
according to the rule above, in a late case, reported in 2 Htll*s N. Y. 
Reps. ; Little v.Phoenuc Bank, 2 Hill, 425; 18 Wend., 549; 6 Wend,, 
445 ; 1 HdU, 68 ; 2 Hale, 463. • Let the judgment 9JC the Court below 
be therefore reversed on the seqond ground, the first beupg abandoned. 



DEMURRER. . 

The proper jadgmttnt on overrulkig a demuirrer.tD a pleain abate- 
JBMntis^ l^t the writ be quashed.-^JfolAsreS v; Beaver, 2. QiSman'sE., 
p. 69. JUs.. (1847.) 

^ • • • 

(^Merriman cited McKinstry v. Pennoyer, 1 Scam, 319 ; 1 ChUty^s PL, 
501; GduWsPl, 300.) 
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DEPUTY SHERIFF. 

The service of a writ by a deputy sherifT, although not the peisoD 
specially deputized to serve it, is valid. 

Where there are several defendants, on all of whom process is served, 
and an appearance and plea as to one only, a judgment against that one, 
without talcing any notice of the others, is erroneous. — Henry ^ Hoyle v. 
Hdlsey ^ HaighU 5 Smedes 4* MarslwlVs R., p. 573. Miss. (1846.) 

DESCENT. 

When a son takes land by descent from his father, subject to the 
dowef of his mother in the same, and her dower is aftqrwards assigned 
to her, such assignment relates back to the death of the father ; so as to 
deprive the widow of the son, who died in the lifetime of his mother, of 
dower even in .reversion of the third of the estate which is assigned to 
the mother for dower. 

 Upon the same principle, where an estate descends to a daughter of 
the owner, who is a feme covert, and who dies in the lifetime of the 
mother to whom dower in the premises is subsequently assigned, the hus- 
band of such daughter will not be entitled to an estate by the courtesy in 
the third of the premises which is thus assigned to the widow of his wife's 
father for dower ; even after the termination of the life estate of such 
widow in that third of the premises. — In the matter of Creigher et ahy 1 
Barbour's Ch. JR., p. 598. N. Y. (1847.) 

(The Chancellor cited Dunham v. Oshom^ 1 Paiges 634 ; Reynolds 
V. Reynolds, 6 Paige, 161.) 

DIVORCE— ALIMONY. 

A husband filed his bill for a divorce from his Wife, a divorce was 
decreed, and the question of alimony continued to the next term of the 
Court. Before the next term the husband died, and upon motion of the 
defendant's counsel the suit was abated so far as the alimony was con- 
cerned. A motion was made in the Supreme Court fer a writ of scire 
facias to his executioti, and for a writ of error, &c., and the motion was 
allowed. — Wren v. Moss, ei a/., 1 GUkrum R., g. 560. Ills. (1846.) 

Aqthlla Wren, now deoeased, in his lifetime, filed in the Peoria 
Circuit Court, a bill for a divorce from his wife, the plaintiff in this mo- 
tion, and obtained a decree a vincule, at the May term, 1844, the Hoa. 
John D. Caton presiding. # The question of alimony was continued until 
the next term of the Court) and exceptions were duly taken to the opin- 
ion of the Court refusing a motion for a new trial. ' 
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• 

Subsequent to the rendition of the decree, and before any further 
actiop upon the question of alimony was had, the said Aquilla Wren 
died, and on motion of the counsel of Clarissa Wren, the suit was abated 
as to alimony. Prior to his death, he made his last will and testament, 
by which he bequeathed unto the daughters of Sarah Bobo two hundred 
dollars each, and the balance of his personal estate to Thomas Wren, 
who was also the devizee of his real estate. William S. Moss was named 
as executor. The said Moss e^d Smith Frye, during the coverture, pur- 
chased certain real estate of said Aquilla Wren, to which his wife had 
not relinquished her dower. 

Upon the fore'going facts, supported by affidavit, and upon filing the 
record of the divorce case, E. N. Powell, Esq., in behalf of Clarissa 
Wren, moved for a writ of scire facias against the executor, and for a writ 
of error, so as to revise the decree of divorce. Smith Frye, Thomas 
Wren, Nancy Bobo, Letitia Bobo, and the unknown daughters of Sarah 
Bobo, were also made parties defendants in the case. 

PoweUn in support of the motion, cited 2 Bac, Ahr., 456, 463, title 
Error y B, and 1), ; Graham* s Practice, 940 ; jBarr v. Sievins, 1 JSihh,^ 
292 j Porter v. Rummery, 10 Mass,, 64; 6 Comyti's Dig, Pleader, 3 jB, 
10, 447 ; 3 Mod., 274. 

He insisted, that by reason of the decree of divorce, and the death of 
the husband, pending the question of alimony, she cannot recover 
dower in his estate ; and if she cannot revive the suit by making the ex- 
ecutor, the heirs or the devisees parties, she will lose all claim of main- 
tenance out of his estate. * 

Purple Sf Peters resisted the motion, insisting that the question, and 
controversy pending in the Court below, was one of divorce a vinculo, 
and does not survive to the wife, against either executors, administrators^ 
heirs or devisees, by analogy to the principle, that actio personalis, moriiur 
cum persona, 

lAncoln, in conclusion and in support of the motion, contended' that a 
question of property the right of a dower or .alimony, isiiwolved, as the 
decree a . vinculo bars her dower, and by abating the suit as to the pend- 
ing motion, she is cut of! from alimony ; therefore, the action survives <ai 
account of the nature of the intei^ts invoiyed. 

• FsE Curiam. — ^The motion is allowed, wkh an order of publication 
of notice to the non«reaident defendants. 

# Motion aUoiwed. 

DOMICIL. 

The law of the domicil of one dying intestate, is to govern the dis- 
tribution of assets wherever they be. — AichiamCs Heirs v. Idndsey et at* 
6 Btn. Munroe's R., p. 80. Ky. (1846.) 
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DOWER. 

On the application of the widow to be endowed, or to have dLsftribution 
out bf the property of her husband, the Probate Court cannot try the 
right to the property if it be claimed by adversary titles ; in such case, 
the Court must allot the dower to the widow, and leave the adverse 
claimants to contest he^ right in the Courts having jurisdiction of such 
controversies. 

An allotment of dower by the Probate does not determine the widow's 
right to dower in the property allotted, if contested ; and the party con- 
testing may set up and maintain, in. the proper Courts, a paramount title 
to that of the widow. 

The Probate Court is not the proper tribunal for the settlement of 
^versary claims to property ; and if litigants submit the question of title 
fo that Court, and permit it to make a decision without objection, such 
consent will confer no jurisdiction, and the decision will be void. 

Where dower in property is cdlotted to the widow, and she fails to 
f eceive it, or be evict^, her part must be again allotted or compensation 
awarded her out of the- estate. A, the widow of B^ applied to the Pro- 
bate Court to be endowed with certain slaves owned by B, in* his lifetime ; 
C, by petition, claimed the slaves by purchase from B, before his. death; 
the Court tried the issue and awarded the slaves to C. Held, that the 
Court had no jurisdiction of C's petition ; should have dismissed it, and 
allotted the dow&r to A.^~HoU&man v. Hothman, 5 Smedes and Mar^ 
shalVs, R., p. 559. Miss. (1846.) 

(Clayton, J., cittd Farmers nnd Merchants^ Bank of Metnphis v. Ttiq^- 
pan, 6 S. A* Jtf., 1S8; SetMy. Hantodc, 13 Mass.y 168; Co. LU.y95; 
Cmmty of Yaldbusha v. Carbry, 8 S. ^ M., 551.) 

DRAFTSMAN— MISTAKE— EQUITY. 

E({uit7 rdie^es agdnst mistakes as well as frauds in a deed, or con. 
trioot in writing, and this, either where the plaintiff seeks relief 'affirma* 
dvdyoB the ground of mistakei or where tte'> defendant seter it U]>as' a 
deftHOOjOr to rebut an ecpiity. 

Where an instrument Is drami end e^cutedibr the purpose >of carry* 
ing into effect a contract written or parol,, previously entered into, and 
wMoh bymistake of the draibman, in faet or in-law, -does tiot fuUU the 
intention of the parties, equity will eoneot the^ inlstidte,9o astaproduoe'tt 
con&rnu^ of the instrument to the agTeement.^-JB(])^6r9 v. j^kinson, 
a dl.yl Kelly's U., p. 12. Ga. (1847.) 

« 

DUTIES— OFFICIAL. 

: It^^rfoettiined^^uiitft the leonttaiy isi^itoved, tha^«tery nkaii obeys 
tlieMnandaies of the law^'aad perferms'all his o^Seui/4ind social dutie&'i-N 
Truluck V. Peeplss ei al., 1 KeUj^s R.^.,^. Ga. (1647ii 
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(Wahnbr, J., cked-G^ttitoif'j'EtJ., 47; The Bank tfV.S.T. 
Bmdridge, 12> Wfieai.y 64 ; BarltDeUr. Root, 19 Johni., 345.) 

ENDORSER— DISCHARGE OF. 

A promise to pay a bill made by an endorsee who has been diiScharged 
by the laches of the holder, to be binding, must have been made with full 
knowledge of such laches, and with the intention of waiving his legal 
rights. Direct proof of such knowledge is not required; it may be 
inferred from circumstances attending the nromise.-^Iieaih v. dmnminml* 
Bank of. New OrleanSf 7 Robinson's La.R,fp. 334. (1847.) 

« 

(Ehnore 4* A7^ cited I RobmsonfG12 ; 8 Mart., 148 ; 11 La.f 16 ; 
12Xa., 465; 16 Xa«, 317. 

Maylfmi contra, cited 3 Kent's Com., 107, 108 {Ed. 1840) ; 15 £^; 
. Cm,. Law, 245 ; 9 East, 347 ; 2 Halstead, 130 ; 5 Cowen, 803; 4 Jtfo^ 
son, 366.) 

ENDORSER— STOLEN NOTE. 

An endorser <' without recourse,^' of a treasuiy'notewhioh had been 
paid, and afterwards stolen, and put in ciroulation, the maite of payment 
having been fraodulently oUiterated) -is 4iabl6 to his endorsee ; for thes^ 
words merely limit his reeponsibili^. by the law^mi^rthabtiia the eTsnt 
of the instrument being dishonored. 

United States Treasury Notes are negotiable instruments. — FfoxerY. 
D'InviUiers, 2 Barr^sR., p. 200. Pa. (1846.) 

Afpeal from 'the Ni&i Prius. 

P«b. 3.— iA treasury- note' in fh^ fbllowii^ form : 

«ll-JfrrcA,184L 

** The United States promise to pay, one year afterdate, te CoiicoRJiii 
dp RiGGS, or order. Five Hundred Dollars, witii interest at tbexateof^ 
six per centum :" ^ 

Was stolen after being caticelled by the United States, andthe worda 
of cancellation being obliterated, was put in circulation, and a hmafdo- 
holder endorsed it to defendant's order foreafety ; on demuui the interest 
was paid by the United States and endorsed thereon. Defendai^ then 
sold the note and endorsed it without recourscyand the ihU^iestwa&agahi 
paid. 

When the fraud was discovered by. the govemtnent, and pnyknent • 
refused, ^e plaintiff sued on the endorsement. . 

The Court gave judgment for the plaintiff. 

Gttpin, for plaintiff. — ^The principle of Charrdey y. Dulles, B WiiUs 
4* Sd^.;838> was, th^ endorsemeu: being of an instrument not negotia- 
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ble, the. words " without recourse," had no measing, and that the party- 
was liable on his implied warranty as on the sale of other chattelsjl 
There the paper was valueless by reason of a forgery ; but here it is 
not so, for the United States, having subsequently paid interest, is liable 
as any person giving currency to a stolen note. Gilkeson v. Snyder, 6 
Watis 4', Serg. 200. This point was collaterally decided in Knight v. 
Lanfearyl^eyf Orleans, April, 1844. 

Gerhard, contra. — The Value of the note depends upon the United 
States being estopped by the acts of its agents done in ignorance ; but 
neither of the payments of interest were inducements for the purchase 
by defendant, which is the principle of Gilkeson v. Snyder, This alone 
disposes of the objection ; but such a possible value is not what plaintiff 
bargained for ; especially as it cannot be enforced by suit. The rule 
is settled, that the instrument must be such as it was understood to be by 
the parties buying and selling. In Young v. Cox, 3 Bing. N. C, 724, 
the want of a stamp, which a foreign government after issue of bonds 
required holders to obtain on pain of having them rejected, the only 
effect of which, in fact, was to destroy the marketable quality on the stock 
exchange, was allowed as a reason for rescinding a contract. Chamley 
V. Dulles, settles the effect of the endorsement, and, besides, the instru- 
ment here is a negotiable one. United States v. Bank qf United States, 
2 Howard, 711 ; United Slates v. Bank of Metropolis, 15 Peters, 377. 
Hence the words of endorsement are confined to non-liability for the 
drawer ; and the failure' of consideration need not be by a fraud of the 
party.-— Jbne* v. — , 1 Marsh., 157. 

Feb. 24. Sergeant, J. — Treasury notes possess the highest charac- 
ter of negotiability, by the express provisions of the Acts of Congress 
authorizing their issue. For this reason, as was held by this Court in 
Chamley v. Dulles, 8 Watts <J« Serg., 353, the words " without recourse," 
annexed to the defendant's endorsement, only exempt him from that lia- 
hUity on the note, in the case of its dishonor at maturity, to which he 
would otherwise be subject by the law-merchant. But they do not 
exempt hjni from th^ obligation he is under, in case the instrument turns 
out not to be genuine, to return the money paid for it by one to whom he 
passed it in the ordinary course of business, any more than if he had 
iimocently passed a foiled check, note, bill of exchange, or other instru- 
ment, for money paid him. In such case it is the duty of the person 
who passed the instrument, when its fdsity is discovered, to return the 
money paid and take back the instrument ; and if he do not, action lies* 
This note was put in circulation after it had been paid and cancelled by 
the maker, by means of forgery, and it was a mere nullity. It waa 
incapable of being revived and restored to validity by the mere payment 
of interest subsequently by the maker. 

, Judgment affirm/ed. 
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ENDORSER AJiD ENDORSERr-PROTJjaT. 

A bill having been.cUshonozed, notice was given by th^Jbolder to tie 
Brst endorsee, who in due time lefl at the^residence .of tiieijrawer his 
own card and address, on the back of which was written, " Bill for X3(), 
drawn by S. on W. dishonored, lies due as on the other side/' The bill 
was not -lying there, but at the. residence of .the iiQlder>^f ho had other 
bill transactions with the drawer i-^Held to be a sufficient .notice of dis- 
honor. — Rowlands v. SprmgeU, 14 Mefiso(niJ^,W^khi^\itpi,p^.l, Ettg. 
,(1846.) 

Assumpsit on a bill of exchange &>t X9Q,xlrawn by the defendant 
upon William Widenham, and payable to the deiendant's ( rder two 
months afterdate. The declaration alleged. that the bUl was endorsed 
hy the defendant to ^R^bert Rowlanc^ and. by him to. the .plaintiff Ed- 
,ward Rowlands, and that Widenham, did not- p^ytlje bill ha Aen due, . 
although it was then presented to him for payment, whereof the. defend- 
ant tiien had notice. Plea, no due notice of dishonor. 

At the trial before PoUocky C. J?., at the London sittings after last 
Hilary term, Robert Rowlands, the first endorsee, was called as a wit- 
ness for the plaintiff, and he proved, that having received notioe from the 
plaintiff of the non-payfnent of the bill by Widenbam,.he,.on the follow, 
ing day, left, at the defendant's place of business, bis scard, with the fbl- 
Ibwing memorandum. written on the back of it, " Bill for ,£3Q, drawn by 
Springett on William Widenham, dishonored, lies dye, , as .on the other 
side ;" and on the other side was his own name and address : " Robert 
Rowlands^ gold case maker, 35 Meredith-st., ClerkenweM." The wit-  
ness said that the bill was not then in faot lyipg^t hts,own Jio^e, but at 
his brother's, the plaintiff. No. 69 Old Broaid.*st. ; but ihftt he $^ve hts 
own address because h% lived in the next street, and his brother was in 
the habit of leaving Old Broad-st. at four o'clock in the afternoon. He 
admitted, on cross examination, that he had since learned that there were 
other bills of tbe defendant in his brother's hands. On this evidence a 
verdict was given for the plaintiff, leave bein^ reserved ^Oith^ defendant 
(0 move- to enter a nonsuit, if ;the court sho^d think the f)4(^tip9 of dis- 
honor insufficient. . * 

Ihiwjas now moved accordingly. — First, the notice cloes npt Qor\tain 
a sufticicnt description of the bill, especially as there were other bill 
transoclions between ihe defendant and the plainCifT Afler Fxirze v. 
Shariooofly 2 Q. B.^ 398, the Court will ,not Jipld ihi^ to b^ suflioient. 
There, a notice that the bill " lies due and unpaid at ipiiy house," wiih 
the liolder's r^amc and address subscribed, was held, to be insuftlcieiit. 
[Parke, B. This Court has held Uiat the \y.ord " disho^oijed " inipo<i8 
every thing that is ne<:essary. This uoXice gives you the amount of iho 
bjl), the namcaof.lhc drawprand diawep, %nfi ii te]\f yAHtM^ tiie bill 
has been disbonurea, wliich mearvs that jt hoa, arrived. ttt fff)9ti|fi|y, 4^ 

6 • 
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been presented, and that payment has been refused.] Sedondly, although 
It may not be necessary to state where a bill is lying, still, when a party 
undertakes to describe it, and to say where it lies, he should do it cor- 
rectly, which here he does not. And when a party undertakes to say 
where a bill lies, and gives wrong information, he must take the conse- 
quence of it. 

Parkb, B. — A party might, perhaps, be bound by such a statement^ 
if he were afterwards to sut on the bill, and the defendant were to prove 
in answer, that ^he tendered the money at the place where he told him , 
the bill was lying. But the question here is, whether this is a sufficient 
notice of dishonor. Now the bill is amply described, and it is stated 
that it is dishonored ; and I do not think that the inaccuracy in the descrip^ 
tion of the place where it is lying, makes any difference. Suppose he 
had said, " The bill drawn so ahd so, has been presented and has been 
dishonored, and you may pay it, if you please, to Robert Rowlands, No. 
35 Meredith-st., Glerkenwell ;" could that have affected its validity ? i 
think not. 

Rule refused. 

• EQUITY. 

Where the fact is equally unknown to both parties ; or where each 
has equal information ; or where the fact is doubtful from its own natur^ ; 
in every such case, if the parties have acted with entire good faith, a 
Court of Equity will not interpose. — Mc Cobb v. Richardson, 24 Maine 
R.,p. 82. (1846.) 

( WeUs cited Story*s Eq,, sec. 140-151 ; Bean v. Herricky 20 Maine^ 
51 ; Dudley y. .IdUlefeld, 21 Maine, 418.) 

EQUITY— ALIENS. 

In order to avoid an escheat, and carry out the wishes of the testa- 
tor, a Court of Equity will, if necessary, consider land as money, where 
a testator, who is aitrustee, has directed the land to be sold, and will di- 
rect the proceeds to be given to the cestui que trust. 

Whether the executor had a power to sell coupled with a trust, or a 
power coupled with an interest, the residuary legatees look by devise 
and not by descent^ although they were supposed to be also the cestui que 
trust, ^ 

* If, therefore, they were aliens, the land did not escheit on the death 
of the trustee, because land taken by devise does not escheat until ofhce 
found, although land cast by descent does. — Taylor et al. v. Bailiam, 5 
Howard's U. S. R.,p. 233. (1847.) 

 

(WooDBiTRY, J., cited Crojg v. Lesliiy 3 Whtat., .376, 377 ; 1 Ves, sen., 
144, 485 ; 4 Kent's Com., 804, 310, note ; 14 Wend., 2 ^8 : Peter v. 
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Beoerky, 10 Peters, 583, 563 ; 3 Wheat., 563 ; 5 Paigey 318 ; Bd^ert y. 
Eestdl, 4 EiU, 495 ; 2 Story'« Eq. Juris., sec. 790 ; rfewland (m Cont.^ 
48-64. and authorities cited.) 

EQUITY— COMMISSIONER. 

r 

Where a commissioner in equity, after he had resigned his office, and 
before a successor had been appointed, received money on a bond which 
he had taken as commissioner — Held, tliat his sureties were liable for 
money thus received, 

Tlie sureties of a commissioner in equity are not liable for interest 
on money received by him until demand, whether such money was 
received before or after he went out of office. — The State v. Bird et ah, 
2 Richardson's R., p. 99. S.C. (1846.) 

• 

This was an action of debt, against the sureties on the official bond 
of B. M. Pearson, late commissioner in equity, tried before Butlbr, J., 
at Union. The jury, under the instruction of the presiding Judge, found 
a special verdict as follows, to wit : 

" We find the writing obligatory within declared upon, to be the deed 
of the defendants, and upon the condition of the bond being submitted to 
ns, as upon a writ of inquiry, we find for the jplaintifT, $226,40. We 
further find that B. M. Pearson, late commissioner in equity, received on 
the bond of Samuel Pickering, made payable to the said B. M. Pearson 
whilst commissioner in equity, the sum of 8283,85, on the 18th October, 
1834. We further find that at the time Pearson received the said sum, 
he had putjhis resignation in the post-office, and after he -was elected to 
the Legislature. We further find that no successor tp said Pearson was 
elected or appointed until Decemljer, 1834. We further find that said 
Pearscm signed a receipt for said sum of money as ex-commissioner. If 
upon the foregoing facts, the 'defendants are 'liable, then we find for the 
plaintiff the said sum of •283,85, with interest from the 4th March, 1842, 
in addition to the said sum of 6226,40 ; otherwise we find for the defend, 
ants, as to the said sum of $283,85, with interest aforesaid." 

His Honor ordered the postea to be delivered. to the plaintiff for 
$226,40, the amount paid to Pearson while he was in office. The plain, 
tiff appealed on the grounds : — 

1. Because the postea ought to have been delivered to the plaintiff for 
both sums of money. 

2. Because the plaintiff is entitled to interest on the sum Pearson 
received after he had put his resignation in the post-office, from the time 
he received it, and on the othdr sum, from the first Court of Equity after 
he received it. 

Hemdon, for the motion. 

Thompson^ contra. * , 
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. Ckria per' BTrrLEE, J.^^Dhder the authority of the case 'of Lowndes 
J4 Pincknepf I Rich,-Eq.^ 155, we th>ak:th6^ the ;)oj<ea should he awards 
to the plaintiff, not only fcr the sum of two hundred and twenty-six dol- 
lars and forty ce^ts, as diiected hy the circuit Judge, hut also for the sum 
of two hundred and eighty-three dollars and eighty.five cents, together 
ivith interest on both these sums from the time of demand, to wit, the 4th 
March, 1842. 

According to this opinion the motion'to modify the judg^nent below i9 
granted. 

liRASURE. 

The erasure of the name of c«ie obligee', and substitution of another, 
avoids the instrument as to parties not consenting. — SmiA v. Weld, 2 
Barr's R,, p, bi. Pa. (1846.) 

{Nichols cited Mathews<m*s case, 5 Rep.; PigoU's case, 11 Rep^^.j 6 
WaUs 4- Sergeant, 498 ; 9 Cranch, 28 ; 14 Serg. ^ Rawle, 405. 

Rogers, J., cited Barrington et ah v. Bank of Washington^ 14 Serg. 
4* Rawle, 42d.) 

, EVIDENCE— BOOKS OF ACCOUNTS. 

r 

Books of Accounts, about to be tendered in evidence, must be first 
. proved to be the original books of entry, by the oath of ^ party mtm- 
ducing them, and then be submitted to the inspection of the Court ; ^oid^ 
if found free from all fraudulent appearances or circumstances — such as 
material and .gross alterations, fake^ addition^ ^., and coataia the first 
entries or charges, by the party, made at or near the time of the tf^qs- 
adtion to be proved — ^they are competent. • If the contrary is discovera* 
ble from the books themselves, or comes out upon -the examination of the 
party, they ought to be rejected. The credibility, both of the. books and 
of the party, is to be weighed by the jury, and depends i^n various 
circumstances of which they are the judges.-^ !2^/or v. Dicker, V KeL 
Iy*sR.,p.^dl. Ga. (1847.) 

(NiSBET, J., cited 2 Mass., 221 ; 13 Mass^ 427 ; 2 Cmm., 033 ; 5 
Conn., 443 ; 12 Johns., 461 ; Greenltaf^s £?.. sec. 118^^9; Coimen A* 
HilPs Notes to I Pha. Ev., .269.) 

EXECUTION. 

• 

Where an order to suspend proceedings on an execution is based od 

an arrangement between the prior and a subsequent judgment creditor, 

which fails, without the default of eitheA>f them, the priority of the first 

' execution revives. — Post v. Nagkt, 1 Ban^s R.,p. W8. Pa. . (1846.) 
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Wh^n an execution la made returnable at an iinpossible .day-7*'B3 of r 
a year which was gone when the execution issued — ^the^ shexiff, cannot, 
take advantaffe of the^ irregularityi when a jnotion is made against him 
and his sureties for a faflure to return it within the time prescribed by, 
\Q,yf.-—SaniplesY.WaIker^9AJabumaR.,p.7^Q.. (1840.) 

(GotDTHWAiTE, J., cited. PTflteon on Sheriffs^, 53 ; McRae v. Colclough, 
2 Ala,^ 74 ; Woods y.BonduratUf 1 Ala.yd^Z ; Andprsan v. Cunning' 
ham, Miner, 48,) 

• EXEOTTOa. 

If '-anexecutor, agamst whom, as such^ various ju(%nientB hsnre heeai 
obtaiiied, use the assets of the estate of his testator in th@ payment of the 
junioz judgments against' him. as such, executor^ leaving the eldest? jqd^: 
mant unpaid, he will be gialty of a devastadt; and will be liiU>letoW 
piBceeding against hitn by scvre facias, as such executor, to sul^ect Mm; 
to the payment,i2e: b(hds prppnis of ; the judgment recovered c^alnst bini.) 
as executor,, axid thus left • unpaid. i . 

• In such case the :«cure facias should state what amount of assets had< 
come: to the handsof the executor, as he would not be liable beyond thitli 
sam.-r^Black. v^ Barton, 6 Smedes ^and Marshall's B,, p* 29^. Misa^ 
(184«.> 

Aa exeentor k. entitled to a ereditr in his administration account ior 
fees paid ta< counsel for their professional services,-* in establishing -the. 
validity of the will and the ^bequests therein contained^ when the leip^atieea. 
entitled to the estate are the parties in int^est.-^5co(2^« Ei^ats, 9 WaUs^ 
i^Sergemii's B., p. 9& Fa^ /IS40«) 

EXECUTORa 

£lxecutdrs employed an &ucticmeer, who received the deposit. After 
«)me ' necessary delay, the purchases wenj completed on the 17th of 
December, 1631* The auctioneer failed to pay over the deposit. Thei 
executors, acting under legal advice, took no legal propeedings against 
him^ tilV the 14th of March, 1832, and the money was lost. The auc- 
tioneer was noi, at the completion of the sales or afterwards, in * circum^- 
stances to pay the balance. Ildd^ under the circumstances, that tii^. 
executors were not personally .liable.*^£(/mofMi* v. Peake, 7 Beaconed 
R.,p\ 23a. Eng. ^8460 > ' . 

Tbis.was a- suit instituted against the survivixigvexecutors, ibr the ad<^ 
ministration of a testator's estate. 

B3^ the decree, it' was, amongsi other .hings, referred to the master, 
to /'iiiquire and state to Ibe Court, what, sales had been made of:t]^ 
leasehold estates of the testator, and whether any and whajt .deposit^ wei^ 
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left in the hands of the auctioneer, and to what amount and under what 
circumstances.'^ 

The master, hy his report, found that Messrs. Griffith, Hopkins, and 
Cooper, formerly carried on business as auctioneers to a very large ex- 
tent, and were considered to be men of high character, ability and iu. 
tegrity, and had been employed by the testator : that Griffith and Hop- 
kins, having amassed consfderable fortunes, relinquished the business to 
Cooper, who continued to carry it on down to January, 1832, " and was 
considered, by people in his neighborhood, to be a person of integrity and 
credit, and enjoyed a good reputation." 

That the executors, being unable to let the leBeholds, employed 
Cooper to sell them by auction. That they were accordingly sold by 
him, on the SOth of May, 1831 ; and that the deposits, to the amount of 
J&619, were paid to Cooper, the auctioneer ; that delays in completing 
the purchases unavoidably occurred, but that ultimately, on the 17th of 
December, 1831, the sales were completed ; that Cooper did not attend 
<Hi that occasion, and that the solicitors of the executors, by letter written 
on the 21st of December, expressed their surprise at this, and appointed 
the next day for a meeting ; that Cooper's son then attended, and stated 
that his father had made large advances on the faith of the completion of the 
sale of an estate, and that imtil he received that money, he could not pay 
over the balance of the deposits, and that he promised the defendants to 
' send his father's accounts to the executors' solicitors on the following 
day ; that Cooper attended the next day, and his account being produced 
and examined, he was required to pay the balance ; that he stated his 
inability to do so at \hat time, but that he had a sale of a large property 
shortly, by which he should receive a considerable sum, and should then 
be able to pay the balance due from him. That the executors con* 
suited with their solicitors several times between the SOth of December, 

1831, and the 21st of January, 1832, dPthe best means of obtaining pay* 
ment of the balance due from Cooper ; and that on the 21st of January, 

1832, the solicitors wrote to Cooper, stating, that if he did not come to a 
satisfactory settlement, they should be compelled to adopt coercive 
measures against him immediately ; that Cooper did not send any an- 
swer, that the executors frUuently consulted with their solicitors, after, 
they had written the last-mentioned letter, on their being unable to see 
Cooper, or obtain payment of the balance due from him ; and that they 
instructed their solicitors to issue a bailable writ against Cooper, which 
was done on the 14th of March, 1832, and a warrant was placed in the 
hands of a very aptive officer to execute, but that the officer was never 
able to discover Cooper. That the executors wei» unable to discover 
where Cooper was, for a period of upwards of six years, but that they had 
lately found that Cooper left his residence in the. last week in January, 
1832, and went to Gravesend, and subsequently into divers parts of 
England, where he continued to secrete himself for upwards of six years. 

The Master also found that Cooper was not, at the time of the com- 
pletion of the sales, or at any time subsequent, in circumstances to. pay 
the balance so due fix)m him. 
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Tlie cause now came on for further directioDSy when the question was 
whether, under the circumstances, the executors were or were not per- 
sonally liable for the loss which had occurred. 

Leigh ^ Williams, for the plaintifis, contended that the executors 
were personally liable for the amount lost by the insolvency of the* auc- 
tioneer ; that they ought not to have left the money in hiis hands, and 
that they had not used due diligence in proceeding against him afler his 
default in December ; that to release a trustee or executor, where he 
employs an agent, it must be shown that the money was not lost by any 
want of diligence. That here, from December to March, no active step 
had been taken to compel Cooper to pay the money, and which, if taken, 
might have proved successful. 

Tinney, contra. — ^The executors are not liable j they left the deposit 
in tiie hands of the auctioneer, who acted as the agent of both parties. 
Up to December, they could not do otherwise. After that time, they 
acted bona fide, under legal advice, and did all that could be done to re- 
cover^ the amount. Cooper seems to have absconded in January, and 
from the Master's report, it appears that Cooper was not at the time of the 
sale^or any time subsequent, in circumstances to pay the balance due 
from him. 

The Master op the Rolls« — ^There seems to be some difficulty in 
this case. The executors, in the dischai^e of their duty, were und^ the 
necessity of employing an auctioneer ; and until the purchases were 
completed, the deposit remained m. the hands of the auctioneer, as the 
agent for both the vendors and purchasers. There can be no objecticm 
against their employing this gentleman as an auctioneer. On the 17th 
of December, 1831, the purchases were completed, and from that time 
ihe money belonged to the executors, and Cooper must then be considered 
to have held it fi)r them. The* auctioneer did not attend at the comple- 
tion on the 17th of December, and on the 21st the solicitors wrote a letter, 
in which they expressed their surprise, and required explanation, and 
which was delivered on the 21st. The son attended next day, and in- 
formed the executors that his father could not pay the balance until he 
received moneys which he had advanced' on other sales. That being an 
unsatisfactory state of things,^ what ought the trustees to have done? 
This depended on the circumstances of the auctioneer. The matter goes 
on ; nothing is effected until January, 1832 : there is then a threat of 
coercion, and in March a capitis is sued out. Under all the circum- 
stances, this might have been the most prudent course to pursue.. I have 
great reluctance in charging the trustees. The estate has suffered, but 
not from the executors having improperly or inconsiderately, employed this 
man, and the executors appear to have been acting under the advice of 
their solicitors from day to day. I will look further into it. 

The Masteb of the Rolis. — I have considered this case, and I think, 
under the circumstances, that he estecutors caimot be charged. They 
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were iffidc^titN^iieeesdtj^of em{Aojriiig an agent, and after the compledcoi 
of ^e contract, Ihey appear to' have taken all ^he pains' they could in ihb 
matter. Acting under legal advice, on tvhich they seem to have rdied, 
they pursued that which was con^dered thd most prudent and proper 
coui'se, and a loss- has unfortunately erfsen. 

I have not been able to find any case in which, under similar ^^ireuitt 
stances, executors have been clitetrged. 

• 

EXECUTORS— DEVASTAVIT. 

I 

Co-executors and administrators are, in theeye of tiie law, considered 
as but one person, for many purposes ; and the acts of one will be con- 
sidered as thcf acts of, all, in reference to the administration of- the assets. 
But one co-executor or administrator cannot be made chargeable with the 
devastavUfof his coinpanioni where he hasi not, in any manner ^ contributed 
thereto. 

No recovery can be had upon an administration >bond agains\ .he secu- 
rities, at the suit of a creditor, until a de/vastavit against the administrator 
is^r^^ established according to law. The liability of the securitiesis aa* 
ultimate liability, not primary. — Cameron et ah v. The Justices of 1m In- 
ferior Courty 1 KeUy^s jR., p. 36. Ga, (1847.) 

^WARNSRf J., cited Toiler's Law of ExWs^ 430 ; Douglas v. SoMer- 
lee^ 11 Johns*^ 16 ; Jones v. Anderson^ 4 McCord, 113 ; Baaton v. WinB' 
low, I WaaMngfan's Va. R.y 31 ; Call V. i^i#n» 1 Call, 333 ; Gordon^s 
Admr's v. Frederick, 1 Mur^ord, 1 ; Faulk v. The Judge of the CousOg 
Court of Monroe, 2 Perforr538.) 

FACTOR. 

Where* factors accept and pay k draft drawn on them, and charge it 
to the drawer: hi their account current, with a commission for making Ae 
advance, they cannot separate the draft from the account, and sue on it 
alone. — Duboseetul, v. O^Bryan, 11 RoUnson^s La. iJ., p. 514. (1$46.) 

' € 

ApFSAii from fte District Court of Lafayette, King, J. 

GaelaniH J.— The petitioners, allq^ng themselves to have been com- 
mercial partners under the name of Diibose & Ddvis, sue for the use 
and benefit of 'Gedige Lewis Davis, cme of the partners, and aver that 
the -defendant is indebted to them, for the use 'aforesaid^ in the sum (^ 
^9499 35, with fnteredt, said sum being the betlance of a draft drawn on 
*the 1st of November, 1841, by defendant, on the - petitioners, tp the order 
of Cyprion Mbntott, for 9650^ payable ninety days after date, which draft 
was accepted and paid by the petitioners. 

The deftmdadt admits the signature to the draft, and pleads incom- 
p^Bsation and reconvention vaViofid demmds against' Davis, and nhh 
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f^inot Dubosel and i\«rstiialrU)ereis n balance in kk favor of 9TST 61,' 
wkh interest, fi>r which he asks for a judgment* 

Upon the trial, the plainti^ introduced no (^her evidience of l\mr 
demand than the draft drawn by defendant oioheni, in favor of Monton, 
tot $650. The defendant offered in* evidence an account current, fur^ 
nished him by plaintiffs' on the 13th April, 1842, from whioh it appears 
that the defendant had been, for a considerable time previously to the' 
drawing of the draft sued on, doing business with the plaintiffs as factors 
and commission merchants, drawing drafts on them, and they furnishing 
him with merchandise and olh^r things, and he sending them produce to 
sell on commission, drafts on other persons, and money. to meet- his 
engagements.' On the 10th November, 1841, a few days after the date 
of the draft sued on, plaintiffs charged defendant in his account with tho 
amount of it, and, on the day it fell due, charged him commission at the 
rate of five per cent, for advancing, and subsequently made other charges, 
for interest and cash paid. On the 2d of February, 1842, when the 
draft became due, the defendant was, if the |iccount current be correeti 
indebted to the plaintiffs in a balance nearly equal to that now claimed. 
Subsequently to the maturity of the draft, the defendant remitted in 
money, and consigned to plaintiffs; cotton to be sold for him, to an amount 
very nearly equal to the amount of it. The plaintiffe did not apply the 
funds so sent to the payment of the draft, but credited them generally on 
the account, adding interest to their demand, whereby a^ balance was 
struck equal to the sum now demanded, to tecover which the draft is 
now withdrawn, and suit brought on it. Besideis this account, the 
defendant offered in evidence a note of Diibose, A^hich had been trans- 
ferred to him for $645 68, and a draft for $300, dra^n by the same 
person on him, and paid. 

There was a judgment in favor of the plaintiffs, and the defendant 
appealed. 

We are of opinion that the judgment is -erroneous. The Judge gives 
no other reason for his judgment than <^that the law land evidence an^ 
in favor of the plaintiffs;'^ we aiB, therefore, not aware of tl^ particular 
reasons that brought him to the conclusion he had arrived at. We ara 
of opinion that the plaintifis cannot recover in the present action, becausa 
by accepting and paying the defendant's dra&, and charging it in their 
aecoimt current, they extinguished that obligation) and made it nothing 
more than a voucher to sustain that item in their aocount. They have 
no more right to withdraw or s^arate this draft from their account cur* 
r^t^ and bring suit on it, than they have to select any one of the other 
drafts drawn by the defendant and accepted, and paid by them, and to 
sue on it. If such a course were permitted, it would pUce the principal 
or customer^f a factor, in the power of the latter, and often place the 
consignor, or drawer of a drdfti in a podiion where^ he could' not have 
the benefit of his real credits. 

Hiereis no evidence in the record to show when the firm of^ubose 
d^' Davit was^ dissolved. The letter of Dubose, and die aocount currentj 
gO.to shcrnr that it was in existence as late as the Idth April, lB4d; yA 
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the paitnens for some time previously appear to have been managing 
their business in such a manner as to raise a suspicion that their purpose 
was to deprive the defenc|ant of the right of compensating the demands 
he might have against them. 

It is therefore ordered and decreed, that the judgment of the District 
Court be annulled and reversed, and our judgment is in favor of the 
defendanti as in case of nonsuit, with costs in both Courts. 

FELONY. 

Where several persons are jointly indicted for a felony, they camiot 
claim separate trials as a matter of right, although they sever in their 
pleas ; but the Court, in its discretion, may allow them to be tried sepa- 
rately. 

Where the verdict recited in the judgment entry affirms the defend- 

^ ant's guilt as charged in the indictment, but is defectively stated in what 

follows the consideratum estfthe latter recita], as it is not a necessary part 

of the judgment, may be rejected as surplusage. — Hawkins v. The 

StaUy 9 Alabama R,, p. 137. (1846.) 

{BeUer ^ Elmore cited 1 Peters' C. C. J?., 118; 4 Johns., 296; 4 
State Trials, 566 ; Foster's C. Law, 106 ; U. 5. Digest, 359, sec. 37. 

Attorney General, contra, cited Mar chant's case, 4 Mason, 158 ; 12 
Wheaion, 480 ; Bixbe's case, 6 Ohio, 86 ; 2 Hawk., h, 2, ch. 41, sec. 8. 

Collier, C. J., cited United States v. Marchant et ah, 4 Mason, 
158;- Rex v. Nolle, 19 Harg. St. Tr., 1, 15; Howell's St. Tr., 731.) 

On .a trial for a felony, the Court has no authority to discharge the 
jury without the consent of the prisoner, merely because the Court is of 
opinion that the jury will not be able to agree. 

There must be a necessity for the discharge of the jury to au- 
thorize it. 

If the Court improperly discharge the jury without the consent of 
the prisoner, he is entitled to be discharged from the prosecution. 

The practice of finally adjourning the Court, without noticing the 
jury, whereby it is discharged by operation of law ; or of discharging 
them simultaneously with the final adjournment of the Court, approved. 
'^WilUams v. Thf^ Commonwealth, 2 Gratian's jR,, p. 567. Va. (184B.) 

Spalding and Washington, for the Prisoner. 

The Attorney General and Caskie, for the Commcmwealth. 

Christian, J. — This is an application on the part of John Williams 
to this Court, praying the writ of " Habeas Corpus," and that he may^ 
b^ this Court, be discharged from custody. In his petition, he states 
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that he was indicted at the late term of the Circuit Superior Court of 
Law and Chancery for the county of Henrico and city of Richmond, for 
larceny ; and that he was put on his trial qflk the 28th of October, and 
afterwards on the same day, the jury sworn in his case, after having 
heard the same, were sent out to consult of their verdict, and not beinor 
able to agree, were, on the adjournment of the Court on that day^ com- 
mitted to the care of the sheriff, and he remanded to jail. That on the 
29th of the same month He was again set to the bar, and the juiy wei« 
brought into Court, and not having agreed on a verdict, were agp,in com- 
mitted to the custody of the sherifi^and hp again remanded to jail. That 
on the dOth of the same month, he was again set to the bar, and the jury 
were again brought into Court, and not having agreed on a verdict, were 
again committed to the custody of the sheriff, £uid after soAie time, were 
again, on the same day, brought into Court, and declared that it was im- 
possible for them to agree ; and that thereupon the Court made the follow- 
ing order : " That the Court declared it as its conviction, that there was 
no possibility of the said jury rendering a verdict during the term, and 
that the further detaining them would be a Jiardship upon them, and# 
would not promote public justice, nor benefit the accused." Where- 
upon it was ordered by the Court that the said jury be discharged, and 
he (the petitioner) ^again remanded to jail ; to which order, discharging 
the jury, the petitioner objected. 

-The writ has been awarded by this Court, and the same is returned, 
together with the return thereon, and the body of the petitioner. 

It appears from the return, and the record of the said case, which is 
made a part of the returri^that the facts set forth in the said petition are 
true, and that the said petitioner is detained in custody 'for no other 
cause. 

The question presented for the consideration of the Court, is whether 
the Court, in a case of felony, can properly discharge the jury who are 
sworn in the case, without the consent of the accused, merely because the 
jury cannot agree ? We think the Courts have not, and ought not to 
have such power. No such practice has ever prevailed in Virginia ; 
and so far as the Judges now composing this Court are inform^, this ia 
the first instance in which it has ever been done or attempted. In look- 
ing to England, we do not find such power to have been exercised or 
claimed there. In looking to our sister States, we find the practice has 
varied; in some of them, to wit, in New York and Massachusetts, 
the Courts have claimed and exercised this power. See the cases of 
OlcoUy 2 Johns. Cos., 301 ; Geodwin^s case^ 18 Johns. ^ 187 ; Greenes 
casBy 13 Wend.^ 55; Barden^s case, 9 Mass., 467; Purchasers case, 2 
Pick., 521. In Pennsylvania, the Judges have denied the power. See 
the cases of Cook and others, 6 Serg. ^ Rawle, fjlll ; and Clue*s case, 3 
Rawh, 498. 

We incline to the views and reasoning of the Courts of Pennsylvania 
on this important question. 

This Court, in the case of Tlie CommontoeaUh v. Fells, 9 Leigh, 613, 
decided that the Court might properly discharge the jury in a case of 
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felonji whenever a nec^smly kv so doing existed ; and cited as authoTity 
the case of Ann Sealbertj Leaches C^ L,, 620 ; Rex v. Stevenson^ Leaches 
C, L.\ 546 i and Rex v. Edwardsy '4 TawU,, 309. In the case of Aitri 
Scalhertf after the jury were sworn, one of them fell down in a fit. In" 
the case of Rex v. Stevenson, the prisoner himself hecariie suddenly ill» 
and unahle to attend to his defence. In the case of Rex v. Edwards^ one 
of the* jury hecame ill, and unable to attend to the examination of the 
case. In FelVe case, the juiy had been kept together nine days ; the 
health* of one of the jurors was suffering materially from the long con- 
finemenf; and the personal attentions of another juror were required by 
his wife ; whose peculiar and tlelicate situation rendered it proper and 
necessary. In that ca^e, the Judge before v-hom the case was tried, 
discharged the jury ; and this Court afHiTned the decision, and decided 
that the facts of that case, showed a case of necessity, which rendered 
the discharge proper. But while we approve that decision, we think 
that mere inability on the part of the jury to agree, presents no such 
case of necessity. We think, moreover, the exercise of such a power 
Upr discretion oiight not to be allowed : that the accused is entitled to be 
tried by the jury he has iselec^ed in the first instance, unless there b* 
some imperious necessity for their discharge ; in which event anothei 
jury may properly be sworn to try him. The practice in' Virginia has 
been, in the case of a hung jury in a trial for felony, either to adjoam 
the Court at the end of the term, taking no notice of the jury ; in 
which case they are necessarily discharged by operation of law ; or 
else to call the jury in and discharge them simultaneously with the final 
adjournment of the Court : which practice this Court approve, and think 
right. 

The Court are unanimously of opinion, that the petitioner, for the 
reafior stated, is entitled to his discharge ; and do so decide. 

The fTismet di»:Juaiged» 

FEME SOLE— NOTE OF. 

A feme sole, payee of a promissory note payable Ivith interest, mar- 
rfed, and her husband survived her. Heldy in an acticHi on the .note by 
her administrator, that the note did not beconie the property of the* 
husband, hot passed to her administrator, though the husband had 
received the interest during her life ; for that he did not thereby reduce 
the chose in action into possession. Hcnrt v. Stephens^ 6 Queen's Btfwk 
jB.,1).937. Eng. (1846.) 

FERRIES. 

The Legidiatures of the several States possess the power, within their 
limits,' to establish and regulate ferries, and that power is sufficiently ex- 
tenmve to aiUhorize a grant for the construction of a ferry from the Ilti 
nois shore, on the waters of the Mississippi, in the maimer prescribed by' 



the Act of March 2, 1819. A privilege thus conferred, in no way con- 
flicts with the proymomof miy tireat^ made by the United Statea with 
tbreign powers, or with any Act or Acts of Congress relative to the free 
' navigation of these waters* 

A ferry franchise is neither more nc^ less than a right conferred toland 
^at ft particular pointy and receive toll for the transportation of passengers 
and property from that point across a stream. The exercise of 'such a 
frailchise divests no right or privilege, which any citizen enjoyed there- 
tofore freely and uninterruptedly to navigate the river. This right of 
freefiavigatiim can, hyno manner (^ means, be construed as confening 
.upcm the citizens the right to appropriate the banks, or landings of th^ 
rWefy^to themselves, or to receive toll for transporting passengers and 
-property- from point to point across the same. 

The grant of a ferry franchise by the Legislature of a State, unless 
limited by some genersd law, or some I'estritstive provision in the grant 
itself, is necessarily exclusive to the extent of the privilege thus con- 
ferred. When a grant has once been made by Legislative -authority, to 
the extent of the rights conferred, the power which made it is expended,^ 
: and it cannot be te£en back or transferred to another, until the public 
interests and welfare shall demand its re«imptk)n) and provision s^all hare 
been made for just compensation to the owner in the manner required by 
Uw.^-^^ills eial^v. The Chumiy of St. Clair, 2 Gihnan's JS^p.197. 
Sis. . (1847.) 

FORBEARANCE. 

A promise to pay a judgment, if the plaintiff would not proceed flir. 
tfaer^ is a promise in consideration of general fbrbearance, and on a loss 
ensuing the guarantor is liable.— JTean v. McKmsey, 2 Barr^s R^yp. 80. 
Pa. 11846.) 

(Rogers, J.> cited 8 WeMSy 21Z ; Cldrh v. RusseUi 5 BatDle;^tf.) 

' . FORSERY. 

Off the tml ofan. Ibdiotmeitf fer rultering and pul^Miing as true a 
:fi>irged bank bill^ta, prove t^e Seiehier it is adnuaBible.to.-show thai: tibe 
prisoner had passed other forg0(dbilblbfiidiicfaindictmentBiwier 
against him. 

The psifldner was oonVided of a^lierii^ aind pnblisfaingKjBs true a^ 
farged bill, which (dfbnoeiratthe itime c^ the conyiotion^ wasipnnishable 
witb death. He appeali^, awl > pending the. appeal <aa , AoivmaiifaaA^ 
abolishmg the puQio^enl of 4sath in such oases^ and pns^ding .t)ia( iln 
lieu thereof, " the person convicted ^ shall be tiditppedy imprisonniv fl^d 
fined. JSeldf that i»dbeiice' of deal^ «ouki 'oot be prGnounoed jagainiit the 
prisoner, biit that judgment Ifor the lesser pumshmsnt should Jle^fMisied* 
s^Xhe^^utey. Wimam^^ 2Bichardwn'9 £v,j». 418. 3: C.,.(ld46.) 
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Before O'Nsall; J., at Charleticn. Spring Term, 1845. 

This was an indictment for fcTgerj*. The first count was for for^g 
a ten dollar bill of- the Bank of the State of South Can>lina; the second 
for uttering and publishing a forged ten dollar bill of the same Bank, 
knowing it to be forged. 

The bill was a genuine one dollar bill, raised to ten dollars, of the 
. Bank of the State of South Carolina, signed by the officers of the branch 
BANK at Camden. The prisoner about dusk offered the bill to one 
JSomer, for the purpose of having it changed. Bomer said to the pri- 
soner, that a friend had; a day or two before, shown him a bill like the 
one offered to him to be changed, and which was a forged bill ; and that 
he, Bomer, thought the bill he then had in his hand was bad.' The 
prisoner then asked him to return it, which he declined to do ; but pro- 
posed to the prisoner to go with him to Backus, who had the other bill, 
and thus ascertain the genuineness of the bill in question ; the prisoner 
consented ; the witness, Bomer, stepped b^ack to get his coat, and when 
he came out he found the prisoner had gone. He, however, saw him 
walking off a little distance from his store ; he pursued, overtook him, 
and asked him why he had thus started off? The prisoner said he was 
anxious to get home. They then proceeded towards Backus's ; when they 
got as far as Heisenbottle's tavem, the prisoner proposed .the]^ should stop 
and take a drink, which was done. The witness proposed that Heisen- 
bottle should accompany them to Backus's ; to this the prisoner assented, 
but when Hei^nbottle agreed to go, and went about getting ready, th^ 
prisoner insisted on being off, and accordingly he and Bomer started ^ 
when they got to the comer of John-street, the prisoner ran, but thfe wit- 
ness caught him, and took him back to Heisenbottle's, who then accom-/ 
panied them to Backus's, where the prisoner was identified by Backus's 
clerk, as the man who passed to him a ten dollar bill, like the one offer* 
ed to Bomer. The prisoner denied that he had ever been in Backus's 
house. Before the magistrate, the prisoner said he got the bills in 
change on the Georgia Railroad ; that he was a stranger in Charleston ; 
that he put up at a sailor boarcQng-house, but where it was situated, or 
the name of his landlord, he did not know. 

It was proposed to give in evidence three clher bills raised from one 
to ten dollars, of the same Bank, which tl^ prisoner had previously pass- 
ed, and for two of which he was indicted. * The testimony was objected 
to, but admitted to show the scienter. 
f It was proved that the prisoner, about durfc, on two evenings preced- 
ing that on which he offered the bill to Bomer, had passed to Oldenbottle 
Backus's clerk, and to William Howard, two of the bills, just spoken of. 
To C. F. Harbors, a man, just like the prisoner, about 8 o'clock on 
' imotiier evening, passed the other bill. 

The juiy found the prisoner guilty^ an^he appealed, and now moved 
ibr a new trial, on th^^ ground : 

That his Honor erred in admitting evidence of the notes passed to 
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Backus and Howard, ai^ there were indictments pending against the pri- 
soner on said notes. 

Kunhardty for the motion. 
Bailed) Attorney General, contra. 

Curia, per O'Neill, J. — The gromid of appeal is based altogether 
upon th^ cases of The King v. Smithy 12 Eng. C. L., 295 ; and The 
King V. Westwood, 19 Eng. C. L., 520. Both of these decisions were 
at nisi prius. In the first, Baron Vaughan held that a bank note, the 
subject of another prosecution, could not, on an indictment for forgery^n 
£>r uttering and publishing another forged bank note, b^ given in evi- 
dence to show the guilty knowledge. Why such a distinction should be 
made, I am at a loss to perceive. Previous to that case the rule had 
been uniform that, to show the knowledge that the note was false, it was 
permitted to prove' that the prisoner had passed or had in his possessicHi 
other false notes. If he had passed them away, the crime was just as 
complete as if he were indicted, and if the proof could affect him by 
establishing his guilt in the other matters for which he was not indicted, 
it was just as objectionable as if he had been indicted. But the reason 
that the proof is generally admissible is, iJecause it shows the prisoner's 
scienter in the case before the Court, but does not at all affect the question 
of his guilt in the cases which might afterwards arise ; for the conviction 
or acquittal, in the case in hand, could not be given in evidence for or 

S gainst him in any other case for another forgery. The case of The 
ing V. Westwood, does not touch the case before us. That was an in- 
dictment for poaching. One of the gamekeepers, on the occasion of the 
poaching, had lost his coat. To show the prisoner's identity, it was pro- 
posed to prove that the coat was found in his possession ; it appeared that 
he was indicted for larceny in this matter, and the evidence was excluded. 
This, it will be observed, was undertaking to prove ope criminal offence 
by another ; and it is possible, in a case where there never had been 
established a rule by which such proof was generally admissible, it was 
properly excluded. But in Russ, on Cr., 1514, it is stated, that i^^here 
three burglaries were committed, and so intermixed, that to ascertain the 
truth in one, it was necessary to examine them all, the proof was heard 
of the ^rcumstances attending the perpetration of all three. * Under this 
rule, I am free to confess that I think the proof was admissible in The 
King V. Westwood. Those cases,* however respeq^able, are not binding 
(HI us as authority, and if we had no case on the subject, and nothing to 
guide us save the general rule in cases of forgery, we should he . free 
to reject them. But when^ we have a case decided in the Court of 
Appeals, touching the very point, and ruling it differently, we are at once 
relieved from all difficulty. In Tfie State v. Houston, 1 Bail, 800, the 
prisoner had been indicted for uttering a foiled note, and acquitted ; in 
the case b6fi)re the Court, he was indicted for uttering another ; it was 
proposed to show the uttering and the falsdhood of the former note ; it 
was admitted, and the Court of Appeals held rightly. 
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' , Ob ihat«i|8» j!i|M%e C^joo^k'^aled tke law, ys Iidunk/cornotly. He 

said, " It is true, as a general rule, that when a man is on bis trial ibr 
one offence, it is not competent to prove that he has committed other dis- 
tinct and substantive ofiences. But in sueh oaseft as the-present, it is 
competent, in order to prove the scienter , to show that the prisoner has 
passed other counterfeit notes of a similar character, and that he has 
.such in. his possession; for although these «(iay be the foundations of 
.other prosecutions, yet they af^Drd evidence^ a;^d someiimea veiy stAiog 
..evidence, of the knowledge of the falsity of the papex on which the iju 
,diQtment is founded." 

^ This is all wh^ch may be said as to> the case made on Ihe Oircuit. ; But 
fjnceithe conviction, th^ Legislature, abolished the .punishment of death 
in (Cases of forgery, and in lieu of it have aubstilttted whiffing, impris^ 
i«nment and fine. Act 1845, 11 Stat 9 841. The prisoner's counsel has 
.presented this for our detempinatiQn, and it' : having beea an^ed by him 
and the Attorney Gieneral, it is as well to^ive the judgment, upon it now, 
.AS to wait until the objection could be noore regularly and formally pre- 
sented to the sentence. The Act of the last session is before me, and it 
provides that, in all the oases of forgery made punishable by statute 
with death, the said puni^ment be abolished, *^ and in- lieu thereof, the 
person convicted shall be seixteneed to be whipped thirty-nine lashes, and 
/lo. be imprisoned not less thai\ one y^ar nor more than seven years, and 
.•also to pay such fine as may be judged ei^pedient, at the discretion of the 
Judge who may try the case." It is plains on reading this Act, that . 
Judgment of death cannot be pronounced, for that punislunent is abolish- 
ed, .^d hence, when the prisoner, is pul to the bar to. receive sentence, he 
jdManot be sentenced to be hanged ; that has ceased to be the judgment 
of the law. . But the Legislature have not repealed the statute jdecladng 
ithe uttering and .publishing as true of a forged note to be a felony ; : the 
efikice still remains; of it the prisoner stcjids convicted, and when .put to 
4he bar: for sentencje, must receive the ju<%ment of the law. /What is 
ihat ? The Act saya the punishmenjtof death is abolished^ but in lieu 
.thereof, ihe person caavicied shall be sentenced to.be w^j>ped, imprisoned 
jindj fined. *It seems to me too plain to admitof arguxneni that the pria- 
iOaery *Uhe person convicted^" must receive judgment acoording to the 
iAqt. But an exaptly ajaalogous case will beiound.in the 2 English 
J£kmm Cases, 373, The King y* Mdry Lewis md others^ Tfae^dsoiaers 
Jiful ibeen convicted under .the 7 ^ind 8 Geo* 4, e. Id, which subjected 
Ihem: to the punishment of death. Before they were cMiUed up for.eea- 
|ence,!|he statute 2 and Z W* 4, 6. 62^ aboli$hing the pamshment of 
dei|th,.^aa passed, and it r^aled: >so much of .the^ Acjt:4ae iofUcted the 
yuiushinent of death, and declared tl^at^" etery -perfim comncteddi any 
of r;t)ie. Glomes Jbereinbefore specifiedy shall be tran^rtedibeycftul the 
teas for life." (The Recorder reserved the casesi and aubmittedthe 
question; to the Judges, expressing his opinion that th^ 9€aiteuce. under the 
2 wd Z Wm^ 4, c. 62, could not be passed. All the Judges (except 
|>iyn^^rst, C. B., Littledaicji., and Yaugban, B.^met andeonsidexed the- 
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qasey €uid -held that, the word^ b^iDg "convioted/' oqt 'Iwjio shall be 
convicted," transportation for life was the sentence. ' 

That case, as wiell as the plain reading of our Act, satisfies me that 
the proper sentence to be pronounced on the priaoner is the punishmetll 
prescribed by the Act of the 15th December, 1845, to abolish the punish- 
ment of death in cases of forgery and counterfeiting ; and th^t being th& 
opinion of tliis Court, judgment .will be awarded accordingly. 

The fMfHon is dkihUsed. 

FRAUD. 

Where fraud is charged generally in a >ill, and, flie answer denies it, 
and the case is submitted without proof, tliSrCount will decree as if no 
fraud had been charged. 

Where a Probate Court has full jurisdiction of a matter, its judg- 
ment is final, and cannot be disturbed unless fraud i? .charged and 
proved. 

A Chancery Court cannot entertain a bill to review an administration 
after it has been finally settled in the Probate Court, where the parties in 
interest had a fair opportunity of being heard. , 

Where an executor, after he has been discharged fiprA' his trust, and 
letters of administration been granted to another party, attempts to collect, 
assets of the estate, the possession of which he has retained, a Court of 
Chancery will, at the instance of the administrator <ic Jo»w nofit enjoin 
him from the collection. — Stuhhiefield v. McRaven et dt, 5 Smedes ^ 
Marshairs R., p. ISO. Miss. (1846.) 

FRAUDULENT CONVEYANGE. 

If a w6man conveys her efstate to a third persoii, in tmflt, for her own 
use, and then marries, the conveyance isT fraudulent and void as to her 
prior creditors. . 

The bankruptcy of the husband does not take away $he. right of a 
creditor of the, wife before the coverture to look to he?i {Property, fraudu- 
lently conveyed, for the payment ; nor does his discharge ^a«bankrupt 
destroy the right to enforce the debt against the property of the wife* 

Where a bill in equity is brought against a married, woman, with a 
view of obtaining payment of a. debt contracted by her \efore her mar- 
riage, from her pw^rty fraudulently conveyed whUe fd^,: atill the hus- 
band,; although a certified bankrupt, should be^ joined' as !a pa;rty.-^Ham- 
Un, elal. v. Bridge ei al, Si Mcdne R^rP* 145. {l&il^i) 

Thi$ was a biU;in.equity^,«nd:was heard. on, demurw>r to 4be bill. 
The facts are saffioiently stated m, the opinion of the. Court. # 

Cobh argued, in support of the. demurrer^ citiog. 11. Whcat,^ 199 ; S 
fPRea^299j 5 Xaw -Reporter, 509^ lMass.y,282; i\BMrrfifid&; IP. 
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W w., 244 ; 7 Ves., 249 ; 1 Story's Eq,y 14, 15, 68, 69, 70, 72 ; ft 
Story's Eq., 735 ; 2 Fe*.^ 145 ; Story's Eq. tPl, 62, 64. 

i 

Lancaster argued for the plaintiff, citing 2 JTeiU, 162, 163. 

The opinion of the Court was drawn up by 

Tenney, J. — The bill charges, that Mary Jane Bridge, while sale, 
being indebted to the complainants i^r labor done upon her house, for the 
purpose of securing it to her own use, transferred, in trust for her, to the 
other defendant, real estate, including said house and personal property 
of which she was then possessed ; and which he received, and much 
thereof still retains ; that this transfer was made in contemplation of her 
marriage with William Bridge, who soon after became her husband ; 
that this was in fraud of the plaintiffs' rights ; that since the marriage, 
Bridge has obtained his certificare of discharge as a bankrupt ; and that 
the complainants have been unable to obtain payment of their debt. To 
this bill the defendants demur. 

The conveyance by Mary Jane Bridge of the property previous to 
her marriage, as alleged in the bill, was a fraud upon the complainants ; 
and they could have taken that property, so far as it was not exempt from 
attachment, oij mesne process and execution for her debts, notwithstanding 
such transfer. By the marriage. Bridge did not become the owner ot 
•that property, and it could not be assets in the hands of his assignee ; if 
he became liable for her debts by the marriage, that did not take from 
her creditors the right to look to her separate property fraudulently trans- 
ferred. There must be some unyielding principle presented, before we 
can believe, that property thus situated is protected for the use of the 
debtor, merely because she has chosen to intermarry with a man who is 
insolvent, and afterwards obtains his discharge in bankruptcy. We have 
seen no such principle. The case cited from Peers Williams of Miles v. 
WiUiamSf dotes not appear analogous. There is nothing showing that 
there was separate property of the wife, which she had fraudulently 
conveyed, so that all she had was not assets of the husband. 

Another ground of demurrer urged in the argument for the defendant 
is, that the husband of H&ry Jane Bridge is improperly omitted in the 
bill. It* is laid down as a rule, that in cases respecting her separate 
estate, the wife may be sued without her husband, though^he is ordinarily 
required to be joined for the sake of conformity to tHe rule of law, as a 
nominal party, whenever he is within* the jurisdiction of the Court, and 
can be made a party. 2 Story's "Eq., 598. In Dubois v. Ha/e, 2 Fem., 
613, the wife had before marriage conveyed an estate to trustees, so that 
her husband should not meddle with it. Part of it was claimed by the 
plaintiif in the bill. The husband was abroad. She was served with a 
Bubpcena, and afterwards arrested on attachment. The Court said, if the 
case is as laid in the bill, the wite had a separate capacity, and the bus- 
band had nothing to do with the estate, and rather than there should be a 
failure of justice, the process was held regular against her alone, her 
husband being beyond sea. In Fonblanque's Eq,y Book /, e 2, sec. 6, 
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moU p., the author says, "I have not been. able to find any case at law or 
in equity, in which she {feme covert) has been allowed to sue or be sued 
by a stranger, merely in respect to her separate property, without her 
husband being plaintiff or defendant." In* 1 Com, Eq. Plead., sec. 64, 
note, Judge Story says, in reference to Regnes v. Leims, 1 Ch. Cos,, 35, 
" where B./eme covert sued without her husband, and a demurrer for that 
cause was overruled, the circumstanced of the case do not appear ; and 
the husband may have been a party defendant^ as his interest weis con- 
cerned." 

In the case before us, it does not appear, that William Bridge is not 
residing within the jurisdiction of the Court, or that he has any interest 
in the matter adverse to that of his wife, and we think that he should 
have been joined with her. Unless the bill is amended in tiiis particular, 
it must be dismissed. 

GAMING HOUSE. 

The keeping of a common gaming house is indictable at common law, 
on account of its tendency to bring together disorderly persons, to promote 
immorality, and to lead to breaches of the peace.-— 7%« People v., JadGr- 
gon, 3 Denio's R.,p, 101. N. Y. (1848.) 

(Bhonson, C. J., cited The King v. Rogier, I B. ^ C, 272 ; The 
People V. Sergeant, 8 Cowen, 139 ; 1 Hawk. P. C., 693, sec. 6 ; Roscoe 
Cr. Ev., 663, ed. of '36 ; I Russ. on Cr., 299, ed. of '36 ; 3 Chil. Cr, L., 
673, note, ed. of '19; Arch. Cr. PI., 600, ed. of '40.) 

* GAMING-^NOTE. 

A note, or other security, given in consideration of money won at 
gaming, is void in the hands of an innocent holder, for a valuable con- 
sideration, unless he was induced to take it by the representations of the 
maker. — Manning v. Manning, 8 Alabama R., p. 138. (1846.) 

(Parsons cited Chitty on Bills, App., 916 ; 2 Starkie, 232 ; 1 Camp,, 
165 ; 4tB.^ A., 212 ; 6 Bingham, 109 ; 2 Starkie Ev., 28-9 ; 16 Mass., 
897 ; 12 Mass., 28i ; 5 Mass., 201 ; 2 Starkie, 90.) 

GARNISHMENT. 

A garnishment to obtain satisfaction of a judgment, must issue out of 

the Court in which the judgment was rendered ; therefore, a gamisliment 

. cannot issue out of the County Court, when the judgment was rendered 

in the Orphan's Court. — Hopper v. Todd, 8 Alabama JR., p. 121. (1846.)* 

Where one of a firm is garnished, the creditor must be considered as 
electing to proceed against him solely, and on his answer, admitting the 
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indebtednebs of the firm, is entitled to have jtidgment against* 'finit 
-^TYatis Y. Tartly 8 Alabama R., p. 674. (1846.) 

GIFT. 

To constitute a valid parol-gift of a chattel, there must be an irbmedi- 
ate delivery of the same by the donor to the donee. — Anderson et ux. v. 
Baker, 1 Kelly's R., p, 595. Ga. (1847.) 

(Cone cited 2 BlacJcslone's Com., 441 -2 ; 2 Kent's Com.y 354,; Strange^ 
954 ; 2 Vesey sen'r, 431 ; 2 Johns,, 52 7 Johns., 26 ; 10 Jb^rw., 293 ; 
17 Johns., 301 ; 18 Johns., 145 ; 2 JBam ^ -4/d., 551 : 7 Taunton, 224 ; 
2 Eng'. Com. Law, 81, S. C. ; 9 Fe^ey, 1 ; 12 Vesey, 39 ; 2 Gi// ^ JbAn- 
son, 208 ; Hammond, 737 ; 1 ifiZZ, 13 ; 3 ffiZZ, 254 ; 2 Le^A, 337 ; 1 
Nott ^ McCord, 239 ; 14 Johns., 222 ; 2 ^Za., 117 ; 1 Steward ^ Por- 
ter, 56 ; 1 Randolph, 135, 541 ; 4 ifarrw <J- McHenry, 537. 

ToffiJ* contra Grangiac ¥. Xrcfen^ 10 Johns., 292 ; jReirf v.'* Cokock, 
1 Nott ^ McCord, 592 ; Brashears v. Blassingame, 1 iVott <^ McCord^ 
223*5 Daw 4- PTi/e v. TAe Ex'r of Dat>is, 1 iVotf <J- JtfcCord, 224.) 

The*plaintifr's uncle, having no children himself, on his death-bed 
W8lS anxious to bestow some bounty on the plaintiff, at the time an infant 
one or two years old, and with that view requested his father, the de^d- 
ant^s intestate, to take charge of a certain fund and pay it over to the 
plaintiff when he became of age. The father undertook the agency, and 
in due time collected the fund, and put it out at interest for the' benefit of 
the plaintiff. Until the time of his death, a period of more than'eighteen 
years, he held or had control of the fund in right of the plaintiff, and 
repeatedly acknowledged the plaintiff's right to it ; and during that time 
no demand or claim was ever made bn him for the fund by any distribu- 
tee, creditor, or representative of the deceased benefactor. Held, in an 
action of indehitatus assumpsit for money had and received for the use of 
the plaintiff by the defendant's intestate, that the plaintiff was entitled to 
recover. — Mmn v. Mann, 2. Richardson's jR., jp. 123. Si C. (1846.) 

Before Waedlaw, J., at Abbeville, July, extra Tejrniy 1845. 

This was an action of indebitatus assujivpsit for money had and 
received. 

Gilbert Mann was the father of Robert Mann, Jonathan Mann, (non 
deceased,) and Crawford Mann; the plaintiff is the son of Ora\#fbix 
Hann. 

In 1823, (when the plaintiff was oiie or two years old,)- Jortithan 
Mann, being on his death-bed, sooke of a demand for fifly dollars wfrttoh 
he had against Christian Barnes ; and, in presence of several members of 
the family, directed his father to collect the money from Barnes, and 
keep it for Johnny — meaning the pluntlff. The father said he would do 
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so if his son desired it ; and Jonftthw his son, f^p^^ted bia.sirisik : Sooo^ 
years afterwards, the, father repeatedly said that he. had ..collected ;thi^ 
money, and he was keeping it for Johnny ; would keep it until Johnny 
carne of ag^ On his deatji-bed, in 1842, tli^, father, spoke -of |tba mopey: 
as lent out for Johnny ; and said, if Robert, to.whom.it was. lent, would 
not pay.it, his (the father's) estat^ would be good for it. . Robert tiiei^ 
agreed to :pa^ it ; but, now, as .adniinistrat(>i% for, i^is fk^h^r, refused tq 
do so. 

Tha presiding Judge granted a. motion for a nonsuit, conceiving thi4 
what Jon athanjiad said amounted to, neither a nuncupative will, nor 9k 
donatis mortis causa ; that the fatheft Avas answerable as ej^cutor de son 
tort to creditors and next of kin ; and that Jus- promise to keep tlie rnqney 
for the pi aintifT was nz^cfeiwi pac^wm. 

The plaintiff appealedi and now moved that the noi^sifit be; set asifle^ 

JoneSf for the motfcn. • 
McQowen, contra^ 

Curia, jper Butlee, J. — The summary of the case, before usis thi«p 
An nncle, having no children, himself, on his death-bed was anxious to 
bestow some bounty on the plaintiff— at the timeaja infant in thejarmsr-- 
and with that view requested his father, the intestate of defendant, to takq 
charge of a certain fund and pay it ovef to the object of his bounty when 
he became of age. The father, in pursuance of the. request, undertook 
the agency, and in due time collected the fund, and put it out at interest 
for the benefit of the, plaintiff. Until the.tjime of his death, he acknow- 
ledged a continuing liability to account for the money thus received, in 
fulfilment of the uiiderstandiug v/ith his deceased son, and in discharge 
of his trust. For more than eighteen years he held or had control of 
the money In right of the plaintiff; and during that tiine no demand ox 
claim was ever made on mm by jii^y t>f the distributees of the deceased 
benefactor. 

I have used: the. >vord bounty ; for in its origin, the benefit intended 
for the plaintiff by the dying request of his uncle,. could not be w^ re^ 
girded either as a bequest, nor, perhaps^ could it operate as a valid gift.. 
The plaintiff's right , depends on another vieiv of the subject, to-wit, oi^ 
thp length andf character of the intestate's possession of the fund. UiuieY 
the circumstances of such a possession, could any one, at the death, of. 
Gilbert Mann, have legally claimed the fund beside the plaintiff? if 
aCry others could^ it must have been the administrator or distribi^tees of 
Jonathan Mann. Ifi wq, suppose thatadmini^tra^ooi has been qommitted 
to any one, it most likely must have been done shortly after the death of 
the deceased. In that supposition, a right of action would have imipe4i« 
ately accrued to the administrator, and has been long a^ barred -.by the 
operation of the statute of limitations ; the statutory p€|riod having: mpn^ 
than quadrupled itself since the intestate, took .charge of the fund in 
question. It was, therefore, in his. power, during his lifetime, toihaye 
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resisted die demand of an administrator representing the claims of cr^di 
tors. His possession, in whateverlight it may be regarded, was adverse* 
to any other claim than that of the plaintiff; and we have every reason to 
believe tiiat he would have protected that claim in preference to all others. 

But another view has been suggested and insisted on ; that is, that 
Gilbert Mann, in legal contemplation, received the money under a trust, 
to hold it as executor de son tort for the distributees of next of kin of Jona« 
than Mann. ' From the circumstances attending the original transaction, 
we have many reasons to conclude that the distributees were not unac« 
quainted with the request of their relative, and the manner in which the 
nmd was held in compliance with it.' 

It was surely competent for them to consent to such an arrangement 
without insisting on their strict legal rights. Persons may waive their 
rights, at law, for any purpose ; and. when it is done with a view of sub, 
serving the designs or gratifying the wishes of f dying relative, such 
conduct has the sanction of highly worthy and even pious consicerations 
to sustain it. I can see no reason to suppose that the relatives and distri- 
butees of Jonathan Mann were indifferent to such considerations ; and it 
is almost certain, that his estate has now no unsatisfied creditors. An 
acquiescence for nineteen years would raise the presumption — if it does 
not confirm the belief— that all the parties interested in this fund have 
assented to all that has been done in relation to it. They have not, and 
I will venture the assertion, they will not lay any claim to it. If any 
should think proper to do so, let them do it after the fund has been paicj 
over to the party entitled to receive it, and for whose use it has been so 
long held. « 

This suggests another view of the subject, and that is in relation to 
the rights of the intestate and his administrator : can the defendant with- 
hold the money in right of his intestate's estate ? I think it very clear 
that the intestate could not, and would not, himself, have claimed the 
money in his own right against tjie demand of the plaintiff. He held 
the money under a continuing and subsisting trust at 'his death, or shortly 
before it, 'for the plaintiff. He could not, therefore, have availed him- 
self of the statute of limitations, to defeat a right which he had so long 
acknowledged. Nor is there any reason to believe, that he would have 
done so under any circumstances. Respect for the dead, and duty to the 
living, would have forbid it. His moral disposition on the subject would 
have coincided with his legal liability. Having accepted the charge of 
the money for the plaintiff, he was bound, under ev6ry obligation, to pay 
it over to him. 

So far as it regards the rights of. others, in legal contemplation, his 
possession was that of the plaintiff; and so far as it regarded any rightt 
of his own, they were limited by his trust, and could not exist in opposi- 
tion to it. 

Now, can this defendant be allowed to assume a different position 
fipom that of his intestate in his lifetime ? ' If so, the representative can 
do what his intestate could not have done himself, he can evade a liability 
which the \ntestate could not have evaded. 
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The gfound on which the de^ndant resists the plmotfff 'e demand is, 
I think, pretensive, and without founds^tion, and does not deserve the 
countenance of this Court. Ex equo et hono^ the plaintiff is entitled to the 
money ; and from the showing made to us, the -defendant must pay it 
over to hinfi. In his scruples for the unasserted rights of others, there is 
too much reason to believe that he is a good deal influenced by an eye to 
his own interests. 

For the purpose of having the case tried on its merits, according to 
such evidence as may be adduced on another trial, the motion to set 
aside the nonsuit ;s granted. 

GOVERNOR^BOND— SUCCESSION. 

A bond made to the governor, for the time being, and his successors 
in office, is considerefd as made to the olBce, and passes to each incum- 
bent, without assignment, by succession. — Stephens ei ah v. Crawforty 1 
Kelly's JR., p. 574. Ga. (1847.) 

(Nesbet, J., cited 2 Bailey, 378 ; 1 McCord, 568; 2 Bailey, 13.) 

GRAND JURY. « 

* 

A grand jury composed of all the regular venire in attendance on 
the .Court, being twelve in number, and two persons summoned By the 
sheriff, under the direction of the Court, from the bystanders, is a good 
and legal grand jury. — Johnston v. The State of Mississippi, 7 Sinedes 
^ MarsMirs R,, p. 58. Miss. (1847.) 

GUARANTOR— WITNESS. 

• 

A person who is a guarantor, without consideration, of a bond, is a 
competent witness for the obligors, to prove that it was on a usurious 
consideration. — CaldwelTs Ex'rs v. McCortney et aJ,, 2 Grattan's i2., 
p. 187. Va. (1846.) 

i . 

This was an action of debt, brought in the Circuit Superior Court of 
Law and Chancery, for the County of Ohio, by CatdwelTs executors 
against ^JUcCor/ttei^ smd three others, obligors in a bond for $2000, exe- 
cuted by them to James Caldwell in \m lifetime, bearing date the 2d day 
f 'July, 1837, and payable twelve months after date. The defendants 
appeared, and filed four special pleas of usury in the bond ; and upon 
the trial of the issues on tliese pleas, the jury found a verdict for the 
defendants. 

On the* trial of the cause, the defendants offered in evidence, to sus- 
tain the defence of usury, the deposition of Thomas Jones, the agent in 
.negotiating the loan for McCortney, for which said boiad was given, 
which was objected to by the plaintiffs, on the ground that the witness 
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wds int&l<fe^l^ 'in ^he teMflt of the ci^se. TKe interest of the ««^tneas 
was put npob'fw^ grouikds: 1. Thttt* he was the guarantor of th^ bond 
to Caldwell ; aiid^t^'pirove' this, they offered in evidence an endorsement 
on the bond,' a« follows : — **l do hereby bind myself, and' my heirs, to 
James CaldWeH, and his assigns, to guarantee the payment of the within 
bond, aocoitlitog to'the tenor and effect thereof; Witness my hand and 
seal, thisllth day of July, 1837. Thomas Jorrt:s,.(L.' S.*'j 

And they irefearfed to this deposition of Jones to show, that although the 
dates of th^ bcind and the enddrsemeht are different, his name was pat 
upon the bond at the same time that the bond was executed, at the^re- 
. quest of Caldwell, and without consideration. The second ground of ob- 
jection was, that Jones was a member of the firm of McCortney & Ried ; 
and that the money borrowed from' Caldwell, though borrowed by 
McCortney, was put into the partnership funds, and Was a debt of the 
partnership: and, to. prove these facts, they introduced a witness who 
stated, that both Jones and McCortney informed him Jones waa a part- 
ner: they also introduced a deed from' McCortney & Ried to tfus^ 
tees for the sale of their effects, and the payment of their debts : in 
which this debt- to Caldwell is recognized as a debt of the firm, and is 
directed to be paid : they also proved by a witness, the following entry 
on the books of- the firm, in the handwriting of Ried : — " Oct. 17th, 
1836, Jdhn McCortney, Dr. to bills payable, for note assumed to James 
Caldwell, and preferred in assi^ment, 2000 dollars;" though it ap- 
peared that this entry was made by Ried, after the assignment of their 
effects to trustees. They also introduced another witness who wrote 
the assignment 'of McCortney & Ried, who said, that when about to write 
that assignment, he inquired of them, if Jones was a partner, and they 
both said he was not ; that McCortney had first carried on business 
alone, for some time, and Jones was his clerk, or manager of it, on the 
terms of receiving a certain portion of the profits as compensation for his 
services ; that afterwards McCortney & Ried formed their partnership ; 
and Jones c!aitiini&d^ on in their service ; but nothing whatever was said 
about the terms' on which he did so. That Jones wife wholly insolvent 
before and at the* time he was so in their service. Witness farther 
said, that at the time of the assignment, Ried objected to the debt of 
Caldwell receiving the preference given it therein, and said, it was an 
individual debt of McCortney 's ; But McCortney said it had gone into the 
funds of the cotnpany/and that they had got the benefit of it^ And they 
introduced another witness, who testified, that both Ried and Jones in- 
fimned him, that Jones was taken into the firm' of McCortney & Ried ; 
and that witness advised both of them, that to av6id embarrassing' the 
business of the firni, Jones ought not to be an ostenahle partner ; he 
having &iled*shd)1ly previous* Jones, as witness understood j was to re- 
ceive, as compensation for his services, a portion of the profits of the 
house ; and wkness advised them that it did constitulie him a*^ partner. 

On the other hand defendants proved by a witness who had examined 
the books of M<iC%)rtney & Ried, that there was nothing in them to show 
that Jones waA a partner. 



After heaving the testiUiQay^ jthe Court oventiled the pldatiff^ 
obfectioD to the competency of^the witoees^ and admitted the deposition as 
evidence ; and the plaintiffs excepted ; and the Court having rendered a 
judgment on the verdict of the jury, in &vor of ihe defendants, the. plain- 
tiSa obtained an appeal to this Court. 

Puiton, for the appellants. — The evidence proves that the endorsement 
, of Jones was cotemporaneous with the execution of the bond ; and was 
made as a collateral security, without* consideration. In effect^ and 
according to the obvious intent of the parties, he was to occupy the same 
r^ation to the debt, as an assignor of a bond who had i^eoeived no value 
for his endorsement or assignment. 

Now, where a party for value, and by an independent contract, cove- 
nantisthatd particular debt due by other parties shall be punctually paid, 
it may be true, that it is not necessary to ehow that ineffectual effi>rts 
hdve been made to recover from the original debtor ; nor is it- of any 
inlportance whether the original debt was founded on gaming, usury, or 
other illegal consideration, or whether it originated in frauds. But where 
a surety or guarantor without value, undertakes to pay the debt of 
another, he may show in defence, that the debt was invalid, for any reas(Hi 
which would protect the principal from his obligation ; and it is indispen- 
sable that the pi aindff should show that he has u^ed proper diligence to 
demand payment from the principal. — Mech. Fire Ins. Co, v. OgdeUy 1 
Wend., 137 ; Douglas et al. v. Reynolds^ Byrne ^ Co., 7 Pelersy 113, 

Here, the witness had a direct interest in the event of the cause. 
He was a mere surety, introduced to prove that the debt for which he 
was surety was not due, and that thie obligation to which he was a party 
was wholly void. There can be no doubt that if a bond is vicious in its 
origin, a security or collateral guarantor cannot be made to pay whilst 
the principal debtor is discharged. The terms of the statute of usury, 
which avoids all securities given for payment* of an usurious debt, must 
leave no doubt upon the question. The case of CriiUam #. Clatf, 3 Leigh, 
590, is a direct authority against the competency of this witness. 

Jones was a partner in the firm of McCortney & Ried ; and tlus 
loan from Caldwell was a debt for which that firm was liable. The tes- 
timony on both these points is conclusive* And Vre have the case of a 
party bound in equity to contribute to the reimbursement of .the debt, if 
recovered of the def^idants, introduced as a witness to prevent the 
recovery. And, moreover, we have the case of a partner in a concern, 
whose effects have been assigned to pay a debt, offered as a witness to 
defeat its recovery; and thus relieve the property in which he is inter- 
ested as' owner, from its payment* 

Price '^ Jacob, fi>r the appellees.*--* A comparison of the date of the 
bond with the date of the guaranty, will show that the endoraement of 
the witness was not cotemporaneous with the execution of the bond. 

The interest which wil. disqualify a witness, is an interest in the event 
of the cause, or the reoc4; not in the fact to which he is called to 
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testify. -^1 Stark, Ev., 88 ; 2 Stark. Ev., 744; GreenUaf <m Eis,,p. 434, 
«ec. 389 ; Van Nuyse v. Terhune, 8 /oAn^* C<»., 82 ; 2 Metcalf, lid. 

In this case, it was the interest of Jones that the plaintiffs should 
recover ; as that would at once have relieved him from all liability on 
his guaranty. But if the verdict is for the defendants, the plaintiffs may 
8UQ him' on that guaranty j and Ihe verdict and judgment in this^case can- 
not be used by him, because they have been induced by his evidence. 
— Baring v. Reeder, 1 Hen. 4* Munf., 165. 

As a general ]H^position, it is now well established, that an- endorser 
is a competent witness for the defendant, to prove that the note is void. 
Tuthilly. Davis, 20 Johns,, 285 ; Taylor v. Beck, 3 Rand.y 316; Jordan 
v. Lashhrook, 7 T. 22., 601 ; Bent v. Baker, 3 T. K, 27.* In this case, 
the contract of- Jones is a guaranty as well of the validity of the bond 
aued on, as of the solvency of the defendants ; and in such case, his lia- 
bility exists, though the plaintiffs should be defeated in this action on the 
ffroimd of usury. Mann v. Eckford's Ex\ 15 Wend., 502 ; Bristol v. 
Vann, 12 Wend., 142 ; Allen v. Rightmere, 20 Johns., 365. Indeed to 
enable the plaintiffs to maintain an action on the guaranty against Jones, 
they are not obliged to show that the obligors have been sued. Morris 
V. Wardsworih, 11 Wend., 100 ; S. C, 17 Wend., 103 ; BankofNeu^ 
York V. Livingston, 2 Johns. Cos., 409. By consequence, they are not, 
as in the case of an assignor of a bond, under the necessity of bringing 
in the record of the action against the parties primarily liable. 

But further, Jones was the agent in the transaction of this business 
between Caldwell and McCortney ; and these defendants had an interest 
in his testimony, of which they cannot be divested by any act of Jones 
and Caldwell. 1 Stark. Ev., 128-9; Jackson y. Rumsey, S Johns. 
Cas., 234; Greenleaf on Ev.,p. 462, sec. 418 ; 3 Camp., 381 ; Long 
V. Bailie', 4 Serg. 4« Rawle, 222 ; Eastman v. Winchip, 14 Pick., 44 ; 
Phelps V. Riley, 3 Conn., 266 ; Rex v. Fox, I Strange^62 ; Barlow v. 
' Vowel, Skin., 586 ; Burgess v. Lane, 3 Greenl., 165 ; TBeni v. Baker, 3 
T. R., 27 ; Co^>en's Notes to Phillips on Ev., p. 272, note 273. 

There is no l)roper evidence showing^ that Jones was a partner m 
the firm of McCortney & kied. But if there was, there is no evidence 
which shows that this debt to Caldwell was or is the proper debt of Mc- 
Cortney dc Ried. All that is said on the subject, is entirely consistent 
with the fact, tljat the money received from Caldwell, was put into the 
concern as a part of the capital stock of McCortney ; for which therefore 
the firm was not liable. — Gow. on Part., 309 ; Parkin v. Cdrrulhers, 3 
Esp., 248 ; Cary on Part.^ 9. 

But if Jones is to be considered a partner of McjCortney & Ried, it 
IS still his interest that the plaintiffs should recover in this action. He is 
fliereby relieved from his guaranty to Caldwell ; and he cannot, as part- 
ner, be held responsible for the debt, or if he can be held responsible al 
ally it can only be for his proportion of it* 

Bv TH£* Court. Affirm the judgment. 
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GUARANTY. ' 

Where there is a guaranty by a third person to pay the amount due 
on a note^ then payable, at a stipulated time, no demand on the maker 
of the note, or notice to the guarantor, is required to meike the latter 
liable on his guaranty. — Cooper v. Page, 24 Maine R., p. 73. (1846.) 

(Tenney, J., cited Cobb v. Little^ 2 Greenleqf, 261 ; NorUmy, EasU 
man, 4 GreenJeaf, 421 ; Read v. CuUs, 7 GreenUaf, 186, and cases died ; 
Tenney v. Prince^ 4 Pick,y 385.) 

HABEAS CORPUS. 

When a District Judge at his Chambers, decided that there was 
fsuAoient cause for the surpender of a person claimed by the French 
Government, and committed him to custody to await the order of the 
President of the United States, this Court has no jurisdiction to issue a 
habeas corpus for the purpose of reviewing that decision. — In ihe matter 
of Meizger, 5 Howard's if, S. jR., p, 176. (1847,) 

# 

The writ of habeas corpus, allowed by statute for the recovery of the 
possession of a slave, when taken or seduced out of the possession of the 
master, overseer, or owner, by force, stratagem, or fraud, and unlawfully 
detained in the p9Ssession of another, applies only in cases where the 
circumstances which warrant the writ have occurred within the jurisdic- 
tion of our own State. 

Where negroes were taken out of the possession of the owner, by 
force, stratagem, or fraud, in the State of Tennessee, and brought into 
this State (Mississippi), and there detained from the owner, he is not enti* 
tied to the writ of habeas corpus to recover their possession. 

The law of comity, except in cases of contracts, does not extend the 
laws of one State beyond the jurisdiction of that State. — Nations et ol* 
v. Ahis, 5 Smedes ^ MarshalPs R,, p. 338. Miss. (1846,) 

This Court has no appellate power, in a case where the Circuit 
Court refused to grant a writ of habeas corpus, prayed for by a father to 
take his infant child out of the custody of its mother. — Barry v. Mercem 
et al.y 5 Howard's U. S. R.,^p. 103. (1847.) 



HUSBAND AND WIFE. 

In an action against husband and wife, the wife, being taken in exe- 

cution, applied to the Court to be discharged, on affidavit stating that she 

' lived separate from her husband, had for several years been boarded, 

lodged, and clothed at the expense of her son, was not possessed of or 

entitled to any property in possession, remainder, or reversion, and had 
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no means of satlsfTing, or expectation of being able to satisfy, the dam- 
ages or costs. 

Affidavit was made in answer, suggesting generally, on information 
and belief, that the wife had separate funds, and stating that the sou, in 
consideration of the father's giving up to him a certain business, had 
covenanted to maintain his mother during her life, provided s!ie would 
reside with bim and assist him in such business ; and that the wife,* 
when arrested, was residing with the son and assisting him in the busi- 
ness. 

Held, that under these circumstances, it lay on the "wife to show that 
tio property was held by the son to her use ; and, this not being done, 
the Court refused to discharge her from custody > — Ferguson v. C&iy- 
toorth, 6 Queen's Bench JR., p. 269. Eng. (18461.) 

HUSBAND AND WIFE-rSLAVES— EVIDENCE. 

• 

Slaves, though living together as husband and wife, may be wiUxes^ets 
for or against each other in a criminal cose^^^Sniiih v» The SiatSy 9 
Alabama E., p. 990. (1846.) 

(Attorney General cited Stai£ v. Samuety 2 Dev, Sf Battle, 177 ; Gi- 
rord v. LswiSf 6 Mart. La., 559 ; Stephens on Slavery , 59 ; C, (J- HiU's 
Notes, 153 ; Wills v. Fletclier, 5 C. 4- P., 12 ; 4 Bing., 610.) 
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A marriage between two Indians belonging to the Choctaw tnbe, 
entered into according to the laws and customs of that tribe, at a place 
where such laws and customs were in force, is recognized as a valid 
marriage, by the laws of Alabama, the laws of Alabama having been 
extended, over the territory where the parties so married resided. Ah 
exception to the general role, that a valid marriage is so every where, 
is 'Said to obtain with respect to incestuous or polygamous marriages, 
when asserted in the Courts of a Christian State ; but however this may 
be, it cannot obtain with respect to the wife of a Choctfi^W Indian, unless 
, it is shown there was a previous marriage. 

The Jaws and customs of the Qhoctaws were not abrogated, so fat as 
members of the tribe were affected, by the extension of the jurisdiction 
of the State over the country, occupied by them. It is only by positive 
enactments, even in the case of conquered or subdued nations, that their 
laws are changed by the con(|aeror, but there is no merger, until one 
^^ tribe or nation is swallowed up, or lost in another, by the efflux of time 

Where, by the laws of an Indian tribe, the husband takes no part of 
his wife*s property, it is a necessary conseqi^ence, that the wife retains \ 
the capacity to contract, and it is likely, means were provided by their • 
laws for the enforcement. But if such was the case, it is not perceived 
how the wife could, in our Courts of Law, be «ued alpne, so long as the 
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maniage continued, as the case presented-i^ouW Ifethat of a wife with 
a separate estate. 

When, by the law of an Indian tribe, the husband has the capacity 
to dissolve the marriage at pleasure', and his abandonment of his wife-^he 
romaining within the jurisdiction of his tribe — ^is evidence that he has 
done.so,'thc effect of this dissolution of the marriage is the same as if • 
directed by a lawful decree.— ^PFaZZ v. Williamson^ 8 Alabama 22., p. 48. 
(1846.) 

Writ of error to the Circuit Court of Sumpter. 

AssuMl»siT, by Williamson, against the defendant, as tho maker of a 
promissory note. — At the trial, upon the general issue, the defendant 
produced evidence tending to prove, that she and one David Wall lived 
together AS man and wife, from the year 1831 to thp year 1839, in the 
territory belonging to the Choctaw Indians, until that was annexed to> 
and made the County of Sumpter ; after which they ' lived in the same 
relation, in that County, near the same place where they previously had 
res^^ied, and until the said David left the State of Alabama, in I83d» 
and went to the Choctaw country west of the Mississippi. Both were of 
Indian extraction, and of the Choctaw tribe ; that they were regafrded 
as man and wife by the tribe, and as having been properly married, ac- 
cording to the laws and customs of the Choctaws. The defendant had 
said, that she had been advised that she had not been legally married • 
that she had been married in" the Choctaw territory, by one Pistole, ^ 
Justice of the peace from Marengo County.. It was also in proof, that 
by the laws and customs of the Choctaws, the hiisband, by his marriage, 
takes no part of the wife's property ; that among them, a man -takes a 
wife at pleasure, and dissolves the marriage whenever he pleases, and 
that the men are allowed a plurality of wives. 

Upon this state of proofs," the defendant reqii^sted the Court to in- 
struct the jury, that a marriage under the laws and customs of t3i6 
Choctaws^ entered into in a place where such laws and customs! are m 
force,'is recognized as a valid marriage by the laws of Alabama, when 
the same are extended over die territory where the parties so matrried 
reside. 

This was refused, and the Court charged the jury: — 1. That the 
living together of an Iiidian man and woman would not beregferded' fey 
the laws of this State,. as such 9 marriage as would affect a> contract en* 
tered into by the female. 2. That if the defendant was abandoned^fey 
Wall, and she executed the note after he had left her, that she would be 
bounct by the contract, although she might have been married. 3. That 
if, according to the custom among the Choctaws,* the plirties to a Riar*^ 
riage can dissolve it at pleasure, by mere separation, and that the 40. 
fendant and Wall did so separate, then the defendant was llabiei 0a her 
contract, as a, feme sole. 

The defendant excepted to the refusal of the Court to gi^the^haagfe 
requested, as well as to those given, and error is assigned upon^ the bill of 
exceptions. ^ 
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Hair^ for the plaintiff in error. 
Smithy contra. 

GoLDTHWAiTE, J. — Previous to entering upon the consideration of the 
question raised, by the refusal to give the charge requested by the de« 
• ^ndant, it is not improper to ascertain what facts had to be ascertained 
by the jury from the evidence. The existence of a marriage betweea 
David Wall and the defendant, at the time when the note sued on was 
given by Mrs. Wall, was one of the principal matters to be passed upon. 
Once established, to the satisfaction of the jury, as having been entered 
into, in conformity with the usage of the Choctaw tribe of IiTdians, its 
effect, in connection with the laws of this State, became a ^'ery material 
subject of inquiry. The defendant insisted then, and now, Jiat if this 
marriage was valid, by the laws and usages of the Choctaw tribe of In- 
dians, it is recognized as valid by the laws of Alabama. 

The validity of the marriage, and not the consequences of it, as to 
Che defendant, was, at that time, the subject for instruction. If the 
/narriage is not to be recognized as valid by our law, it was no conse- 
quence to the defendant, what further charge was given, for or against 
her,* because her entire defence rested on sustaining that proposition. 
All the testimony in relation to rights of husband and wife, under the 
Choctaw law, may have been of a disputable or doubtful nature. 
These observations are called for, because it has been assumed that 
this charge was immaterial, and that all the case is covered, by the 
fcharges actually given by the Court. 

1. With respect to the refusal of this charge,, it is not unlikely that 
the Circuit Court intended to be understood, by the counsel, that the 
charge was refused, not as an incorrect proposition, but for the reason 
the case was clear for the plaintiff, even if it \i^a ; conceded. If such 
was the impression of the Court, the charge should have been given, 
with the necessary explanation to direct the jury to the consideration of 
those points deemed to be more material. The general rule upon this 
subject is, that a marriage, valid at the place where contracted, is, deem- 
ed to be valid every where else. Story, Confi, of Laws, 77, sec. 79, 103, 
113, a. It i§ said by the same author, that the most prominent, if not 
the only exceptions to this rule, are those marriages, involving polygamy 
and incest. — Story, Confl, of Laws, sec. 113, a, 114. 

These, the learned author says, Christianity is understood to prohibit, ^ 
and therefore no Christian country would recogiiize polygamous, or in- 
cestuous marriages. Lord Brougham, in Warrender v. Warrender, 
cited in a note to sec, 114, 9 Bligh, 112, says, "it is important to ob- 
serve, that we regard it (marriage) as a wholly different thing, a diflfer^ 
ent status, from Turkish or other marriages among infidel nations ; be^ 
cause we clearly never should recognize the plurality of wives, and 
consequent validity of second marriages, standing the first, whibh second . 
marriages, the laws of those countries authorize and validate.'' If this 
doctrine is to be understood as leading to the conclusion, that a Court 
can collaterally inquire into the existence of such a relationship as would* 
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in ft direct proceeding, annul the marriage, it is very questionable 
whether it is sustiiinable. 1 'Black. Com.y 434. A parallel case to a 
Turkish, or other .marriage, in an infidel coilntry, will probably be 
found among all our savage tribes, but can it be possible, that the chil- 
dren must be illegitimate, if born of the second or other succeeding wife ? 
However . the true rule may be, it is immaterial to this case, unless it 
can be shown, that when the law tolerates polygamy, there can be 
neither lawful wife or legitimate children, for here the evidence does not. 
disclose any previous marriage. The validity of the marriage may pos- 
sibly have been denied upon the^ impression, that having been contract- 
ed within the territorial limits* of the State, it cannot be affected by 
Choctaw usages or customs, thougi ' both parties were of that tribe, and 
resident within its bounds. 

2.. The refusal cannot be sustained on this ground. Waiving the 
consideration of the peculiar relation which these Indian tribes bear to 
the States, within the limits of which they were resident, and assuming 
that 'the individuals composing the tribes could by the States have been 
made subject to their general laws, the question yet remains, whether, 
at the time of this supposed marriage, the laws and usages of the Choc- 
taw tribe had been abolished or superseded, or, whether they composed 
a distinct community, governed by their own chiefs and laws. It is not 
pretended, that any statute producing this effect was then passed, and 
therefore, ^if lost at all, their local la\^s must have been lost, in conse- 
quence of their living within the territorial limits of the States. It may 
be difficult to ascertain the precise period of time when one nation, or 
tribe, is swallowed up by another, or ceases to exist ; but until then, 
there cannot be said to be a merger. It is only by positive enactments, 
even in the case of conquered* and subdued nations, that their laws are 
changed by the conqueror. The mere acquisition, whether by treaty or 
war, produces no such effect. It may^ therefore, be considered, that the 
usages and the customs of the Choctaw tribe continued as their law, and 
governed their people, at the time when this marriage was had. The 
consequence is, that if valid by those customs, it is so recognized by. our 
law. 

For that error, in refusing thus to charge, the judgment must be re-i 
versed, and the cause remanded. 

8. But although this result is arrived at, it yet remains necessary to 
ascertain what further instructions ought to have been or should bd 

fiven. The evidence tended to show, that by the Choctaw law th© 
usband takes no part of the wife's property. A necessary consequence 
of this peculiarity i^, that the wife must have the <5ap'aeity to contract, 
for otherwise she would be incapable, in many instances, to preserve or 
protect her property. The bill of exceptions is silent as to any positive 
law among them, as to this point, but the inference is direct and imme-^ 
diate, from what was proved. Having, by their law, the capacity to 
contract, it is also likely that means were provided by it, for its enforce- 
ment ; but if that was the case, we do not see how she could be sued» 
in a Court of Law, so long as the marriage continued. It would pro- 
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sent noihiog, but the oase of a wife with a separate estate to her own 
use. It may be possible, that the objeetical to the £ortk of action could 
not be urged at the trilil, but it is unnecessary to ton^ider this point 
further, because we are clear, that the marns^ was dissolve^ according 
to Choctaw usages, by the abandonment of the husband. 

4. Whatever may have been the capacity of the husband to abandon 
his wife, and thereby to dissolve the marriage, if both bad, become resi- 
dents of Alabama after the tribe had departed from its limits, it is very 
clear the same effect must be given to a dissohitign of the marriage, by 
the Ghoctaw law, as given to the marriage by the same law. By thftt 
law, it appears the husband may at pleasure dissolve the relation. EQs 
abandonment is evidence that he has done so. We conceive the same 
effect must he given to this act, as would be given to a lawful decree in 
a civilized community, dissolving the marriage. However strange it 
may appear, at this day, that a marriage may thus easily be dissolved^ 
the Choctaws are scarcely worse than the Romans, who permitted a 
husband to dismiss his wife for the most frivolous causes. — Story, Conft. 
rfLaiM, 169. 

The jury then should have toeen instructed tt^t notwithslanding the 
marriage, if contracted according to Choctaw usage,. between members 
of the tribe, in their own territory, before their laws were abrogated, 
was valid, yet the wife had the capacity to contract, and in case of a 
valid contract, was liable to be sued as a feme sole, if the marriage 
ooukl, by the Choctaw law, be dissolved by the husband, at his pleasure, 
and was so dissolved, which might be inferred if the husband abandoned 
hb Wife, and went with his tribe beyond the Mississippi or elsewhere. 

» 

. JiudgmerU ttversed and remanded^ 

m 

INDICTMENT— FALSE PRETENCES. 

' An indictinent charged tliat A and B conspii:ed, by false pretences and 
Mibtle means and devicesj to obtain from F divers large sums of money, 
of the moneys of F, and to cheat and defraud him thereof. The means 
of^th^ alleged conspiracy were not stated, except as above. 

Held sufficient, and tiiat the indictment was sustained by. proof that A 
tnd B oonspired to make a representation, knowing it to be false, that 
horsee were the Moperty of a private perspn, and not of a horse-dealer, 
hereby' indueiflg F to^ buy them. 

A false pretence, knowingly liiade to obtain money, is indictable, 
though the money be obtained by means of a contract - which tl^e prose* 
eutor WAS Induced by the falsehood to make. 

A and B having pleaded not guilty to an indictinent for conspiracy, B 
di^= ' between the venire and distringas, A was tried alone^ and found 
guilty. :£e/ii, not a mistrial. 

' Admitted, that an indictment for false pret^ces. must, state whose 
Bioneys, '&c., it was intended to obtain by the pretenqe. — R^ginfl, v. 
Smarick, 5 Queen's Pfnch JB*, p. 49. Eng. (1846.) 
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Indictment found at the Middlesex Sessions^ May, 1841> «nd removed 
by certiorari at the instance of the defendants. , , 

First count, — That Thomas Kenrick the elder, lat<5 of d^c;,' " horsft. 
dealer, and Thomas Kenrick the younger, late of " dtc.r;"hor8edealer, 
being evil-disposed persons, and seeking to get their living' by vairioua 
subtle, fraudulent and dishonest practices, on: the. 19th day of April, ia 
the fourth year" &c., "with force and armsj nt" dec./ ".together with 
divers other evil-disposed persons, unlawfully, fiaudulently and deceit* 
fully did combine, conspire, confederate and agree together, by diveja 
false pretences and subtle means and devices, V) obtainr and acqtiire to 
themselves, of and from ope George William Featherstpnhaugh, divers 
large sums of money, of tlie moneys of the said G. W. F., and to Cheat 
and defraud him thereof, to the great damage of the said G. W. F., to 
the evil example"^ dec, " and against the peace" dec. 

Second count. — Like the first, except that the conspiracy, &C.,. wa& 
alleged to be "to obtain and acquire to .the.said Thomas Kfenrick the 
elder" (only), of and from the said G. W. F., dec. 

Third count,'- — Like the second, only substituting Thonlas Kenrick 
the younger for Thomas Kenrick the elder. 

Firurth count. — **• That defendants, on the said 10th day of April, in 
the fourth year" dec, "at" dec, " unlawfully, knowingly and design- 
edly, did falsely pretend to the said G, W, Featherstonhaugh, that a 
certain carriage, to wit, a carriage called a phaeton,- and a Certain ,mare 
and a certain gelding, which they, the said" defendants, ^* then and tliere 
offered for sale to the said G. W. F., had then been the property of a 
lady then deceased, and were then the property of her sister, and were 
not theii the property of any horsedealer, an4 were tben'the property of 
a private person, and that the said mare and the said gelding^ were then 
respectively quiet to ride and drive, and quiet and; tractable in every 
respect. By means of which said false pretences,, the said " defendants 
" did then and there unlawfully, knowingly and desi^edly^ obtain from 
the said G. W. F. a certain valuable- security, to wit, an order for 
tlie payment of JS168, with intent then and. there to cheat and defraud 
him, the said G. W. F., of the same. Whereds, in truth and in fact^ 
the.said carriage, the said mare and the said gelding^ httd:not then been 
the property of a lady then deceased, and were not then the proi>erty of 
her sister; and whereas, in truth and in fact, the said carriage, this said 
mare and the said gelding, were the property of a horsedealer, and 
whereas, in truth and in fact, the said carriage, the said mafe and the 
said gelding, were not then the property of a private pe)rson; and 
whereas, in truth and in fact, the said mare' and the said gelding were 
not then quiet to ride and drive, and. were not then quiet and tractable in 
every respect ; and whereas the sai4" defendants " then^and 'there well 
knew that the said can iage, the said mare and the s&id gelding,- had not 
then been the property of a I^dy then deceased, aild were i^bt then the 
property of her sister; and also then and therei well knew' that ' the sanie 
were the property of a hoi*sedealer, and that the sdme w6re;not then the 
property of a private person ; and that the said mare add the^aid geld^ 

8 
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ing were*' oot then quiet to ride and drive, and were not then quiet and 
tractable in every respect. To the great damage and deception of the 
«aid G.*W. F., to the evil example" &c., "against the form of the 
statute in such case " &c., " and against the peace " &c. 

Fifth count.~LikB the fourth, except that the offering for sale was 
alleged to have been by Thomas Kenrick the elder only. 

On the trial before Lord Denman, C. J., at the Middlesex sittings, 
after Michaelmas term, 1841, it was stated that Kenrick the younger 
Was dead. • The trial proceeded against Kenridk the elder; and evidence 
was given that both the defendants had been parties to the representations' 
stated in the fourth count : that the bargain had been made by Feather, 
stonhaugh in consequence of his belief in the representations : that they 
were false ; and that the horses were vicious. The Lord Chief Justice 
told the jury that, if they believed, upon this evidence, that there had 
been a concert between the two to effect the deceit, they must find Keil 
rick the elder guilty. Verdict, Guilty. 

In Hilary term, 1842, Byles obtained a rule for arresting the judg. 
ment, on the ground that the indictment was insufficient (for reasons 
afterwards stated in argument) ; for a temre de novOy or for a new trial, 
on the grounds of misdirection, and that there had been a mistrial in 
trying one defendant after the death of the other. As to the last point, 
he produced an affidavit to the effect, that the defendants pleaded to the 
indictment in Trinity term, 1841, and that the trial took place, on 1st 
December, 1841, when the counsel for the prosecution stated, that Ken- 
rick the younger was dead : and it appeared by the affidavit that he died 
on 1st November, 1841. The second showed that the distringas juraiores 
was tested, on 2d November, 1841. The associate's endorsement on the 
jury panel was, "the jurors find the defendant guilty." But in the af- 
fidavit it was stated, that the jury returned a verdict of Guilty against 
both the defendants on all the counts of the indictment. 

In Michaelmas vacation, 1842, 

Thesiger showed cause. The fourth and fifth counts do not say to 
whom the security belonged, which was obtained by the false pretences : 
and thi^ defect appears &om Regina v. Martin, 8 Adolph. ^ EUis, 481, 
.to be fatal at any stage of, the prosecution. These counts, therefore, 
cannot' be supported. But the first three counts are good. The objection 
will be, that they are too general : and Regina v.* Peck, 9 Adolph. ^ 
Ellis, 686, will be cited. There the first count of the indictment charg- 
ed generally a conspiracy to defraud divers liege subjects, who should 
bargain with defendants for the sale of goods and merchandise, of great 
fluafttities of such goods and merchandise, of great value, to wit, £2000 : 
and it seems that it would have been good, if it had stopped there : but 
it added " witlft)ut making payment or other remuneration or satisfaction 
for the same," with Ihtent to obtain money, &c. : and this explained the 
charge to be conspiring to obtain goods without paying for them ; which 
the Court-held not to be necessarily a fraud. The isecond count charged a 
conspiracy to defraud cf editors of the defendants of their debts, and that, 
in puiisuanoe of the oon^pirac % they executed " a certain false and frau- 
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dulent deed of bargain and sale and assignment of certain fiktures, stock 
in trade, and good will, for divers false and fraudulent considerations :" 
and the Court held this bad, because it was not shown how the deed was 
fulse and fraudulent. Eegina v. Wickham, 10 Adolph, Sf ElliSy 34. 
Jf, therefore, the seco&d count there had, like the counts now in question, 
simply charged the ccmspiracy, without stating what was done in pur- 
suance of it, the objection to it could not have been sustained. This is 
clear from Rex v. Gill, 2 Bam. ^ Aid., 804, where the indictment was 
as general* as here, and was held good ; Lord Tenterden saying there 
might be a conspiracy to defraud, though the conspirators had not fixed 
on the particular means. That decision is, in effect, confirmed by Rex 
V. Richardson, 1 Moody Sf Rob., 402. There the indictment charged a 
conspiracy to defraud H. B. "of the fruits and advantages of the said 
verdict and certificate ;" and Lord Denman, C. J., held it bad, distin- 
guishing the form from that used in Rex v. Gill, in which " an offence 
at common law is clearly and distinctly stated, not in. figurative and 
doubtful terms, but in words to which the law assigns a specific mean- 
ing." In Rex v. Eccles, IS East, 230, nMe (d), Winsmore v. Greenbank, 
Willes, 68S, note (a), 1 Leach, C. L. (^thed.), 274, an indictment was 
held good which charged a conspiracy " by indirect means to prevent 
one H. B. from exercising the trade of a tailor." No hardship can arise 
from this state of the law : particulars may always be obtained on appli- 
cation to a judge ; Rex v. Hamilton, 7 Car, Sf Payne, 448, is an in- 
stance. It is true, that there may be felse affirmations without an indict- 
able crime ; Rex v. Codrington, 1 Car. Sjr Payne, 661 ; Rex v. Wheatli/y 
2 Bur., 1125; Rex v. Reed, 7 Car. Sf Payne. 84:8. It may follow, 
that a general allegation of false pretences is bad : but the same princi- 
ple does not apply to a charge of conspiracy to carry into effect false 
pretences. Rex v. Pywell, 1 Stark, N. P. C, 402, was indeed an ih- 
dictmeilt for conspiring to cheat by selling an unsound horse : but the 
defendants were there acquitted, because the proof of the conspiracy 
failed ; and Lord Blixnbokough said, " that no indictment in a case 
like this could be maintained, without evidence of concert between the. 
parties to effectuate a fraud." 

The death of Kenrick the younger, before the trial, did not make it 
a mistrial : if two defendants are indicted and one only comes in, he 
must be tried. It is as if one only were indicted for conspiring witl» 
persons unknown. [Lord Denman, C. J., mentioned Rex v. Cohen, 1 
Stark, N. P. C, 511.] There it was held that perjury could not be 
assigned upon evidence given on the trial of a civil cause, in which one 
of two co-plaintiffs had died between issue joined and trial, and his death 
had not been suggested under stat. 8 4* 9, W. 3., c. 11, 37. The civil 
action had abated ; and the trial was therefore extrajudicial. In Regina 
V. MillMt, one of two defendants indicted for conspiracy had died : but 
Lord Denman, C. J., directed the survivor to be tried ; and he was con- 
victed. Besides, the surviving defendant here, who removed the record 
by certiorari, might himself have entered a suggestion, if that was pro- 
per. The answ -r offered on the motion for this rule was, that he did 
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attompt to do sq> but waa told. at tiie crowa ofSoe, that there was no pw^ 
cedent for such a sugg^cytion. H's0» it must be inferred tbatno suggest 
tioD is necessary, There is no analogy between thia and civil casea. 
Qefbre sf^L & ^ 9 W, Z, c, 11, the death of either a co-plaintiff or a 
co-defendant abated the suit, if it was in contract ; but not if it was ill 
tort. The inference would be, that the death of a co-defendant in an in« 
dictment, which is more analagous to toi ; than to contract, does not 
abate the indictment. StaL 8 <^ 9 W, 3, c« 11, s. 7, allows a sug- 
gestion, in case of the death of either a co-plaintitTor a co-defendant, if 
Sie cause of action would survive respectively to or against the survivors. 
In 2 Tidd's Practice, 725, (7ih ed.) the rule is stated as follows: — ** And 
when there are several plaintifls and defendants in a personal action, and 
one of them dies before issue joined, his death should be suggested, in 
making up the issue ;. but otherwise k need not be suggested, till the 
judgment roll is made up." The law before the statute appears in 
Trials per Fais, p, 67, (Sth ed.) "After issue joined by two defend- 
ants, if one of them die, and then a venire facias is awarded betwixt the 
plaintiff and both the defendants, and so in the habeas corpora and dis* 
Iringas, yet this shall not vitiate the venire facias^ &c. to make error ; 
because, though one of the defendants be dead, yet the other being alive, 
it is sufficient. And there needs to.be no surmise in judicial writs, that 
one of the defendants is dead ; it is time to show it to the Court at the 
day in bank.'' In Fiffin v. Tenton, Cro. Cos., 426, error W€is assigned 
on the ground that after issue joined, and before the issuing of the venire, 
one of two defendants died, the venircy habeas corpora, and issue found, ap- 
peared all to be in a cause between the plaintiiT and both defendants ! it 
was surmised, that th^ death was befere judgment; but the surviving 
defendant urged, that the plaintiff should " have surmised it before tha 
issue tried.'* The Court, however, held " that such surmise needs not to 
ha in judicial process to alteir it : ajod therefore, although a venire facias 
issued against a dead person, yet, one of the defendants being alive, is 
sufficient, and no cause of error." In the present case the venire was 
befere thei death. If a suggestion were necessary at all it miglvt be 
made now ; Rex v. Hayes, 2 Sir,, 843. In l^odAf^s ease, I Vent,, 234,. 
three were indicted for a conspiracy: one oiily pleaded, and was 
^und guilty : Hale said, " If- one be acquitted in an action of eon8pi.> 
racy^ the other cannot be guilty ; but where one is feund guilty, and the- 
ofher comes, not in upon process, or if he dies hanging the suity yet judg^. 
ment shall he, upou the verdBct against the other.''' In BeX' v> Niecolf^, 
^ Stru., 1227, iS. C, IZ East*, 412, noU {Oj) the defendant wa» indict, 
ed fer a conspiracy, with E. Bw, and came in alooeand pleaded Not 
Guilty ; the jury found Niccolls guilty, but tkit B.- had died b^efere the 
indictment was preferred: and the conviction was held good. Rexy>,- 
Coo/ce, 5 Bam. ^ Cress., 538,. is an exceedingly strong case ; th^re one* 
conspirator was convicted when the other had not yet pleaded. 

£rft> contra. As to the form of the indictment, Rtx v. CHU, 2' 
Bam, & Ald.n 204, cannot be considered a safe authority, smce the do- 
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cmov. of Megina v Peck, 9 Adolph, 4* £^^>> 666, where the indictinenti : 
though it c^taii^ the «&me substantial allegations, with that in. Rpx v» . 
Gill^ was held had^ . i^ v. RichardAonj X Moody 4* iiob,^ 402, has opt 
been satisfaetorily di^inguished. The indictment hei^ does hot identify . 
the offence ; it is as if a justification in an actlgn of slander merely . 
charged the imputed conduct in ^neral words* Regina v. Rmpedf 
S Quptn^s Meneh, 180> shows the necessity of describing the ofiencse with 
particularity. . At any rate Iht re must be a new trial. The jury were 
told that the transaction proved was one for which a single defendant* 
would he indictable. But nothing was proved except a warranty, whi^h 
was indeed false, and must noW be assumed to have been wilfully so» 
That id not a ground of indictmeii^ .: it is not quite clear that the breach, 
of the Warranty would even avoid the contract of sale ; Street y. BUiy^ 2 
Bam. ^ Adolpk,^ 456^ But a mere wilfully false affirmation on the makiiig 
of a contract is not an indictable false pretence ; Retc v. Reed, 7 Car*^ 
Fdyne, 848, Rex v. FyweU, 1 Stark, N. P. C, 4P2. Lord ELrENBououG^: 
was clearly of opinion, that the mere giving a warranty known to be fals^ 
made the party liable tp a civil proceeding only. So it is not a false pre- 
tence to obtain money by selling an estate which the occupier has pre-,, 
viously parted with ; Rex v. Codrington, 1 Car. ^ Papie, 661. Parties 
cannot be indicted for conspiring to commit a trespass ; Rex v. Turner^ 
13 East, 228, . 

On the point of mistrial, there is no direct authority for the defencl* 
ant; but a substantial injustice would bebdone if the party who sui*viyes 
could be tried on an indictment for conspiring, with a co-defendant wlio 
b dead* The words an^ acts of the deceased defendant will be evidence 
against the survivor, who will have lost the means of obtaining explana- 
tions of such words and acts. { Wightman, J. Suppose the other defend- 
ant were not dead, but out of the way. Lord Denman, C. J., or not in- 
dicted at all. CoLERinG£, J* I c[o not see how the injustice, if there be 
one, could be cured by a suggestion.] The issue on the record, whether 
the two are guilty or not guilty, has not been tried : the proper course is 
for the judge , to refuse to try suiy question but that wiiich is on the re» 
cord^ as was done, in ElUson v. ikles^ 11, Adolph, ^ ElliSf 665. 

T%esiger^ in reply. — ^The argument on the other side impeaches the. 
d^is[ion in Rex v. Gill^ on the ground, that the indictment there did ^ot 
give specific, information, enough as to the offence charged. . The lan^^ 
guage ofJDs Grby, G. J.j in Rex v. Home, 2 Cowp.f 672, shows what 
degiiee of certainty the; law requires. ^^ The charge must contain such 
a description of the crime, that the defendant may know what crime it is 
which he is called upon to answer ; that the jury may appear to be war- 
ranted in their conelusion of 'guilty' or 'not guilty^' Upon the pre-' 
mises- delivered to. them j and that the Court may see such s d^uite 
crime that they may apply the punishment which the law pre- 
scribes." [Lord Denman, C. J. In Rex v. Gill, the indictment 
charged a coni^iracy to '' cheat and defraud." Those are words known 
to the law. Here the charge is a conspiracy to obtain by false pre- 
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tenoes : if, therefore, the proof did not establish tha^, what the conspiracy 
aimed at was l^ally a false pretence, there has been a misdirection.] 
The false pretence was shown. It was actually made antecedently to 
any contract of sale, though followed by a contract. The liability to a 
civil action, if it exist, does not exclude the li)ability to indictment. It is 
said, that the remedy is an action oAthe contract. But the civil action 
would be on the false representation, as in Dobell v. Stevens, 3 Bam. ^ 
Cress.f 623 : a conspiracy to make that representation is indictable. In 
'Rex V. Turner^ Lord Ellenbobotjgh held, that it was not a conspiracy 
to agree to sport on another man's ground : but a conspiracy to destroy 
the game there, or to drive the prosecutor from his own ground, would 
have been indictable. No authority which has been cited, shows that the 
representation here was not technically a false pretence. In Rex v. 
Reedy there was no allegation of guilt^ knowledge as to any part of th& 
actual offence: and knowledge and fraudulent intent -are necessary. 
But, where they exist, any method of making the pretence is sufficient ; 
Rex V. Barnard, 7 Car. <f Payne, 784, 3 T. R., 98. Rex v. Codring^ 
ion must have been decided on the ground that the representation was 
a constituent part of the contract itself, and nothing more: if it cannot be 
so explained, the decision seems very questionable. Here the represent 
tation is a distinct act. No injustice has been done by the trial of one 
defendant after the death of the other ; for the jury were told that they 
could not convict one unless they held that both had joined in the ofience. 
Nor was it technically a mistrial. (On this point he was stopped by the 
Court.) 

Cur. adv. vuU. 

Lord Denman, C. J., in this vacation, (June 24th,) delivered the 
judgment of the Court. 

This was an indictment for a conspiracy containing five counts. Of 
these, two (the 4th <Ss 5th) were given up by the counsel £>r the prose* 
cution, on account of an objection wholly unconnected with that made to 
the others now to be considered. The third ran in the following form. 
(His Lordship then read the third count.) The fi)urth and fifUi charged 
the defendants with obtaining money by false pretences, which were 
set forth. ^ 

It was contended, in the first place, that the third count was bad by 
reason of uncertainty, as giving no notice of the offence charged. The 
whole law of conspiracy, as it has been administered, at least fi>r the last 
hundred years, has been thus called in question : for we have sufficient 
proof that during that period any combination to prejudice another un- 
lawfully has been considered as constituting the offence so called. The 
offence has be*en held to consist in the conspiracy, and not in the facts 
con^mitted for carrying it into effect : and the charge has been held to be 
sufficiently made in general terms, describing an unlawful conspiracy to 
efSeci a bad purpose. 

This form of indict^ient was formally questioned in Rex v. GiU, 2 
Bam. 4* -Aid., 204 ; and was, upon discussion, held good ; nor baa that 
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decision been oyemiled. The indictment in Rex v. Eceh^, 13 EoHf 
230, note ((2), Willesy 583, no/e (a), 1 Leac/^, C. L., 274, (Aihed.), stated 
in a note there, is equally general. 

There have not been wanting occasions when learned judges have 
repressed regret, that a charge so little calculated to inform a defendant 
of the facts intended to be proved upon him shotild be considered by the 
law as well laid. All who have watched the proceedftigs of Courts, 
are aware, that there is danger of injustice from calling for a defence 
against so vague an accusation : and judges of high authority have been 
desirous of restraining its generality within some reas^snable bounds. 
The ancient form, however, has kept its place ; and the expedient now 
employed in practice of furnishing defendants with a particular of the 
acts charged upon them, is probably efl^ctuol for preventing surprise and 
unfair advantages. 

Doubts have also been expressed how far an indictment fox eonspir- 
-acy may be maintained where the object of it was of a veiy trivial 
nature, or where the whole matter might be thought to sound in damage, 
not in crime. Lord Ellenbokough in Rex v. Turner^ 13 Eastf 228, would 
not permit parties to be convicted of a conspiracy for ejecting so slight 
an object as a* trespass by following the game on another's land. The 
same learned judge in Rex v. Pywell, 1 Stark., N» P, C, 402, stopped 
the case on the trial of an indictment for a conspiracy, where the fraud 
to be accomplished appeared to be such as would not properly be the 
foundation of a civil action on the warranty of a horse. But if, in the 
case of Rex v. 7Vn»cr, the med itated injury, instead of ending with the 
trespass, had been planned for the purpose of seizing the land-owner, or 
driving him from the country, we have no reason to tibink that the learned 
judge would have condemned an indictment for a conspiracy to effect 
that object. In the Case of Rex v. Pywetty the acquittal was directed, 
not because an action might have been brought on the warranty, but 
because one of the two defendants, though acting in the sale, was not 
shown to have been aware that a fraud was practised. His Lordship 
said, '< that no indictment in a case like this could be maintained, with- 
out evidence of concert between the parties to efiectuate a%iud," Lord 
Tenterden also is supposed to have thrown some doubt on the common 
form of indictment for conspiracy in Rex v. Fotole, 4 Car. <J- Payne, 
692 ; but the indictment there departed from the common form, charging 
a conspiracy " to cheat and defraud the just and lawful creditors " of 
F., but not saying " of their moneys," or of any thing. This objection 
could not have escaped that learned judge, though two others only, and 
those less weightyi are ascribed to him by the reporter ; that it does not 
state what was to be done, or who was to be defrauded. Even that 
indictment, however, he permitted to be tried ; and the defendants were 
acquitted for want of evidence. If they had been convicted, and the 
judgment arrested, the case of Rex v. GUI would have remained 
untouched. Nor does Lord Tenterden say any thing which indicates ha 
dissatisfaction with it. The indictments in Rex v. Richardson^ I Moodp 
f Rob., 402, and Regina y. Peik, 9 Adolph. 4* ElHs, 686, which wera 
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held bad, .were salisieclorily distinguislied in the Argument from thi^ ia 
Bex V. GiU. 

The case was moved, and argued for misdirection, as weil as in arresl 
of judgment, inasmuch as Uie jury, it was said, ought to hav6 been told 
that the evidence established no indictable, o^enice. But this objection is, 
in fact, the same aa. that already stated, on which we have observed* 
The thiid count charged ^ conspiracy to cheat tbe prosecutor of his 
moneys in general terms. The evidence was, in effect, that the prose* 
cutor was told by both defendants that the horses in question had beep 
the property of a lady deceased, and were then the property of her sis- 
ter, and never had beei> the property of a horsedealer, and that they 
were quiet and tractable, all these statements being absolutely falsie, isd 
the defendants I^nowing that nothing but a full belief of their truth 
would have induced the prosecutor to make the purchase, as he repeats 
edly informed them that he wanted the horses for his daughter's use. 
The' conspiracy was made out to the entire satisfaction of the jury ; 
and its object was, not to do any thing innocent, lawful or indifferenty 
but to cheat the prosecutor of his money by false representations. 

Tbe fourth and fifth counts charged directly the obtaining of the 
money by false pretences. The evidence was that the defendants, in 
order to induce the prosecutor to make the contract of purchase, made 
the false pretences aforesaid respecting the horses sold, and thereby 
induced him to buy and part with the price. 

A general question seems here to be raised, whether, if mcmey be 
obtained through the medium, of a contract between the defendant and 
the party defrauded, the charge of false pretences can be siistained. 
Question? approaching this have been raised in the Criminal Courts. 
With some {^ausibility, the thing obtained through the false pretence 
jnay b§ said to be the contract and not the money which is paid in fulfil- 
ment of it, and which the party is probably by its terms liable to re-pay. 
This was the ground on which my brother Uttledaie directed an acquitted 
in Bex v. Cpdrington, 1 Par. Sf PaynCf 661. But that decision was 
lately much doubted by the judges with reference to a case reserved by 
the Recorde^of London, Begina v. Adamsan, 2 Moody, C. C, 286 ; 
see Bex v. (Jrossley, 2 Moody <^ Bob,, '17. A person who falsely pre- 
tended that he was an emigration commissioner thereby induced the 
prosecutor to enter into a contract with him, and to pay him under it a 
sum of money. An objection was taken that the verbal representations 
oould not be received in evidence, as the bargain between them was 
reduced to writing. But' the Recorder admitted the evidence ; and the 
judges unanimously approved of his decision ; and (he conviction was 
' held goo(jl. Hence it follows that the execution of a contract between 
the same parties does not secure from punishment the obtaining of money 
under fajbe pretences |n c(»iformity with that contraot. Grenerally 
speaking, indeed, there would be little satisfaction in suing. parties guilty 
of such a proceeding. But, in the greater number pf such oases, it is 
more prpbf^bte that a cpntntct should intervene in the transaction \baA 
Qtherwioe, Ttougb o^any jzeAcbes of cpntract JQoay be of such &nauu« 
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to be tbe subject of an action and ;iot of anv criminal p^eeding, it 
is clear that the liability to an action cannpt of itself furnish any answer. 
|p an indictment for fraud. 

We think* that in this case, the two ingredients of the offence of 
obtaining money under false pretences were proved by the evidence* 
The pretences were false ; and the money was obtained by their means. 
These counts therefore are good. 

Rule discharged. 

JNDICTMENT— MURDER— CHANGE OF LAWS. 

R. S. was indicted, tried, and convicted, of the crime of murder, but 
the judgment was reversed on error in the Supreme Court. Subsequently, . 
and after the case was remanded to the Circuit Court, a new indictment 
was preferred against him for manslaughter, Afler his conViction, and 
prior to the finding of the indictmeiit for manslaughter, the law fixing the 
punishment for this offence was changed. The indictment alleged the 
act of killing to have been committed on a day which was subsequent 
to the passage of the law, though in fact committed during the existence 
of' another and different law in relation to the same offence. S. voluDu. 
tarily pleaded " guilty," and was sentenced to seven years' confinement 
m the penitentiary. Held, on motion for a habeas corpus, that the plea 
was the result of a fair contract, and that, therefore, the motion should 
be dismissed. — Sellers v. The People, 1 Gilman's 12., p, 183. Ills. 
(1846.) 

Lamhome, for the petitioner, filed an affidavit and made a motion for 
a. writ of habeas corpus, to bring the petitioner, a convict in the peniten- 
tiary at Alton, before this . Court, wjiich was based upon the following 
state of facts : , 

Robert Sellers was indicted and convicted for the crime of murder, 
m the Shelby Circuit Court, at the May term, 1842, the Hon. Samuel H. 
Treat presiding ; at the December term of this Court, of the same yeaTt 
the judgment of the Circuit Court was reversed, and a new trid awarded. 
3 Scam.j^ 412. Afler the cause was remanded, the Attorney General 
entered a nolle prosequi, upon the indictment^ After the said conviction, 
the legislature, repealed the law defining the offence, and* fixing the pun^' 
ishment for manslaughter, by confinement in the penitentiary for not 
more than three years, and passed ajoother law making the puniahmeot 
confinement in the penitentiary for not more than eight years, and with- 
out any saving clause as. to the offence previously committed* Lawa of 
1842-3, p. 155, sec, 3. A, new indictment wa^ preferred for a man- 
elavighter committed since the passage of this law, though in fact for the 
same act of killing. Sellers, with a full knowledge of all the facts, on 
being arraigned, pleaded " guilty," and was sentenced to a confinement 
in the penitentiary for seven years. The only evidence of theae HnoiB 
was the. affidavit of thje counsel for the petitioner. 
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McDmgaU, Attorney Gtneraly resisted the motion, and made a state* 
ment of facts substantially corresponding with those stated by the peti- 
tioner's counsel. He said, however, that he did not admit these facts to 
be used as evidence on this motion. The proposition so to^ispose of the 
cause below came either, from the citizens of the county, or the prisoner j 
but it probably had its origin in the fact, that a jury could not be had ia 
the county where the indictment was pending. 

Butterfield, for the petitionary in conclusion. 

The contract between the petitioner and the people was made through 
fear, and therefore invalid. — Puffendorf, 274, 278, 279. 

Fraud vitiates all contracts. — Chitty on Contracts, 527. 

The rule is not universal, that the law will not allow the party to 
aver any thing against his deed, for fraud and covin may be averred:— 
Fonhlanque^s Eq., Ill, note. 

Fraud and covin may be averred against any act whatever. — Dale 
V. Rosevelt, 9 Cowen, 310. 

Fraud is more odious than force. — 1 Story^s Eq, Jur., 196, sec, 186. 

Pothier says, that the term fraud is applied to every artifice mad^ 
use of by one person for the purpose of deceiving another. — Pothier on 
Oblig,, by Evans, pt. 1, ch. 1, sec. 1, art, 3, n, 28, p, 19, 

Fraud and covin will avoid any act whatever, by deed in pais, or by 
record. Fenmor*s Case, 2 Coke's R,, part iii, p. 77 ; 3 Bac, Ahr,, tith 
Habeas Corpus, no. 13, was cited. Answer of the Judges to the tenth 
question, which was in substance : Are the Judges so bouhd by the factar 
returned to a writ of habeas corpus, that they cannot discharge a 
prisoner, where it appears^ most manifestly that the facts returned are 
false, and that he is illegally restrained ? They all answer that they 
are not so bound by the return. 

A judgment is evidence of what is stated in it, but it is not evidence 
of matters out of it, such as that the offence was committed on the day 
alleged in the indictment ; but it may be shown that it was committed oa 
another day, because the time is not traversable; — 1 Phil, JE»., 317 : 
Ex parte Watkins, 3 Peters, 193. 

Per Curiam. — The case before us appears to have been the result 
of a voluntary contract, on the part of the petitioner, and under all the 
circumstances, we are not disposed to disturb it. We can see no good 
reason for the interference of the Court in the manner proposed, and will, 
therefore, leave the petitioner to seek a remedy, if he has any, by the 
prosecutioif of a writ of error, which he. may yet do, not being barred 
by the Statute of Limitations. The motion is denied. 

Motkm denied^ 

' INFANT. 

If the property of an infant be sold by another person, and the infant,, 
knowing of the sale, neglect to state his' title to the purchaser, he may. 
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ii0twitli8tandlng such neglect, sue for, and recoTer the pro^tHy from the 
purchaser ; for the law presumes an infant to be incapable of under, 
standing or protecting his rights. 

Acts dcme by the infant, after arriving at full age, will not raise an 
implied affirmation of such a sale^ unless it be made clearly to appear 
that he has received an equivalent, either in money or property, for the 
property sold. — Norris v. Wait^ 2 RichardsovCs i2., p. 148. S. (?. 
(1846.) ^ 

Before Fbost, J., at Laurens, Fall Term, 1848. 

Action of trover for a negro woman named Caroline. This slave, 
with five others, was claimed by the plaintiff, under a parol gift from his 
grandfather, Robert Robertson, made to him in 1825, when he was an 
infant. The slaves were infants when they were given to the plaintiff 
and' weie taken into the possession of Henson Norris, his father, soon 
after the gift, and remained in his possession for many years, and until 
he sold several of them. In support of the plaintiff's title to Caroline, 
the record and decree, in a suit in chancery, were produced in evidence. 
The complainant in the suit was ihe executor of Robert Robertson, and, 
with others, Henson Norris was made a defendant. The bill sought to 
recover from Henson Norris the six negroes which he claimed to hold as 
the property of the plaintiff under the parol gift from his grandfather. 
The decree was in favor of the claim of the plaintiff. 

It was proved that Henson Norris had sold several of the slave* 
given to the plaintiff, during his minority, and the negro in dispute to the 
defendant, in 1839 or 1840. Henson Norris being indebted to insolvency, 
with judgments and executions to a large amount against him unsatisfied, 
in February, 1843, carried seventeen of his slaves to the State of Geor- 
gia. Immediately after he had carried them, he made a bill of sale of 
them to Reuben Robertson, his brother-in-law, and Alexander Norris 
and the plaintiff, his sons. They were informed of the bill of sale, and 
in February, executed a power of attorney to A. J. Anderson, to pro- 
ceed to* Georgia and take charge and possession of the slaves. A. J. 
Anderson accordingly did proceed to Georgia, as the agent of the said 
parties, and got possession of the negroes, and hired them out fot two or 
three months. They were seized under suits in attachment by certain 
creditors residing in South Carolina. The claim of the plaintiff, under 
the bill of sale, Anderson, the agent, was advised by counsel was void 
by the law of Georgia, he being a colored person. Eight of the negroes 
were sold for sixteen hundred dollars, and part of the proceeds applied in 
satisfaction of the attachment suits. The rest were brought back to 
South Carolina by the creditors, and sold by the sheriff, under the execu- 
tions against Henson Norris. The consideration, stated by Henson Nor--, 
ris, for the bill of sale, was a debt of 81800, due to Reuben Robertson ; 
a debt of $900, due to A\exander Norris, and a debt of $700, due to the 
plaintiff. He said the debt due by him to the plaintiff, for the sale of 
Caroline, was not included in the consideration. Mr. Jones testified that 
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oe had drawi^he power of attorney from J^bert&Kxi and tiie t^o IsidrHe^s 
to A. J. Anderson, and that according to his recpllection, .the <lebts 4u6 
to the several parties by Henson Norris, which were said to b^ the con-. 
sideration of the bill of sale, were therein recited'; and th»t the debt due 
to the plaintiff, on account of the sale of the slave to McCullough by 
Norris, was the only debt recited as due to the plaintiff, which Anderson 
was empowered to prosecute and receive. The bill of sale and power 
of attorney were not produced in evidence. Henson Norris testified that 
the plaintiff was not of age iinti#May, 1843. It was proved that since 
1843, when his father went to Georgia with the negroes, the plaintiff had 
resided with A. J. Anderson. For some period before that time he lived 
with his father and with the said Anderson^ though the gceater part of 
the time with his father- 

The presiding Judge instructed the jury that the plaintiff had proved 
a title to the negro Caroline ; and that the sale by Henson Noiris t& tbft 
defendant, the plaintiff being then a minor, was void ; but that though 
the sale was void at the time it was made, yet it was competent for the 
plaintiff, when of age, to confirm it. It was submitted to them to deter- 
mine, on the proof, whether the plaintiff was of age in February, 1643 ; 
and if he were of age, whether he did accept the bill of sale of the 
seventeen negroes, made to him and others by H. Norris, in Georgia ; 
and lastly, whether the debt due by Hensort Norris, on account of the 
sale of Caroline to the defendant, was included in the consideration of 
that bill of sale : and they*were instructed that if the plaintiff was then 
of age, and did accept the bill of sale, and the price of Caroline was 
included in the consideration, the acceptance of the bill of sj^le was a 
confirmation of the sale by H. Norris to the defendant, though the bill of 
sale was void by the laws of Georgia, and the plaintiff did not receive 
any satisfaction of the debt intended to be secured by it. In consider- 
ing whether the plaintiff had accepted the bill of sale, the attention of 
tlie jury was directed to the execution of the power of attorney, and the 
i^ency of Anderson, and his taking possession of the negroes, vand hiring 
them for the plaintiff and the other parties. In deciding whether the 
sale of Caroline was included in the Georgia bill of sale, the attention of 
the jury was directed to the disproportion between the alleged considera- 
tion for, the bill of sale and the value of seventeen negroes^ of whom 
fifleen were gi;own ; to the proof of the consideration as resting alto- 
gether on the testimony of Henson, Norris ; to the apparent intention of 
Henson Norris, in running the negroes out of the State, to secure them to 
his childr^i against his creditors; and the presumption which might 
arise, from the whole transaction, that it was the intention of Henson 
Norris to provide for the payment of all he owed his children^ in trans- 
ferring to them all the property he had rescued from his creditors. 

It was contended for the defence, that the sietle by the defendant was 
binding on the plaintiff, on the ground of a fraudulent concealment of 
his title. On this point the jury were instructed that an infant was. 
liable for tortSy whether of force or fraud ; and •that an infant would bo 
liable if, by any act of misrepresentation o deceit, he committed, or aided 
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ifrthe'}»iicticeof a:fi«ui.; or if h© \v«r© gut!^ of siMsb g^ss negHs^eitcse 
^wm^d aflferd proof of an actual fraudulent intent That negligence 
was not,. in law, generally imputed to an infanj ; and that all the circura^ 
fitaneesiof the sale to the defendant seemed to exempt the j^aintiff iroin 
any chaj^ of participating in. the fraud practised by Henson Norris CQ 
the de:fend8nt^ in the sale of Caroline. 

The jury found a verdict for the' defendant. 

The plaintiff appealed, and now moved for a new trial, on the gtoms^ 
of. error in the instructions of the presijling Judge. 

J&nest, &k the motion^ 

SulUvan, contra. 

Curia, per O'Neall, J.— That an infant, by negleoting to state his 
title to a purchaser of his property from another, would thereby preju- 
dice his right, ia a proposition which cannot be entertained at iaw ; for 
the law presumes an infant to be incapable of either understanding or 
protecting his rights, and therefore generally shields him from injury, 
on account of every thing done during infancy. It is true, if an infant 
be guilty of a frauds and he be proceeded against inform ex delicto, he i 

will be answerable ; as m the case of Word ads. Vance, 1 N. ^ Mt€,y ' 

19?, where an infant was held to be liable /or a deceit in the exchange 
of. hocses; but beyond this I am not prepared 'to go* 

The great question inthis case is^ whether the plaintiffs has done any 
act; or received any. valuable consideration, after he attained to full age, 
which can bet regarded as an afflmmtion, on his part, of the sale of 
Caroline by his father to the defendant. 

r assume that the plaintiff vtdssoi age in February, 1B4^, for that is 
the earliest period, on the proof,sthat be could have attained to maturity; 
and to that- period the Judge below directed the inquiry of' th©' jury, and 
their finding must be regarded as fixing it as the time when- the plaintiflr 
attained to full age. 

After that timefthe father, Henson Norris, who had carried seven- 
teen of his negroes to Georgia, conveyed them to Reuben Robertson, 
Alexander Norris, and- the plamtifF, Fo» what/rairppse was that convey- 
ance made ? The proof answers — to pay specified debts to Reuben Robert- 
sop, Alexander: Norris, and $700. due the plaintiff for. a-negr<3t man sold 
by the grajitor, Henson Norris, to McCullough. - .Whci;^. these faets^^«r^ 
thus stated, .ihf re caabe no pretence to say that: that conveyaaceiwa3 
satisfaction for Carolme, and, therefore, being accepted, waa-.ai asffirma- 
tion of her previous sale by Henson Norris ! Butwhen to^lhi.a>is. added, 
what further appears from the proof, that the conveyance was of no 
benefit to the plaintiff, it would be carrying the doctrine of implied con- 
firmations a great way beyond ai^^case ever before decided. The cases 
of confirmation, in this State, have been of purchases made by, or for, 
all infant;. In them it has; been held, that, by the retention* o^P property 
hbug^ doling iftfancy, aiWr £:^ age, the contract of purchase sho»ldh& 
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affirmed. Cheshire y. Barrett, 4 McC, 241 ; Alexander r. Heriot, Bail. 
Eq., 223; Ettbanks v. Peak, 2 Bad., 497. These cases proce^ upon 
the notion, that a benefit pxactly equivalent to his contract of purchase, 
• accrues to the adult by the retention of the property purchased during 
infancy, and hence the law implies that he affirmed by such act the pre- 
vious voidable contract. So, too, I have no doubt, if one sell the property 
of an infant, and after an infant attains to full age, pays him for it, that 
the infant oould not recover it from the purchaser ; and that would be 
on the ground that, having accepted the price from him who had wrong- 
fully sold, he thereby consented to waive the illegality of the sale, and 
make it valid, by such an unequivocal act of assent. But before he can 
be cut off from a clear legal title to property illegally sold, it must be 
made clearly to appear, that he has r^eived, in money or property, an 
equivalent. The burden of showing tms rests on the aefendant, and if 
he faiis to establish it clearly, he cannot expect to succeed. In this case 
it is perfectly manifest that no such proof was given ; and I think that 
the Judge below erred in submitting to the jury, that because the negroes 
conveyed were of greater value than the debts for which it was proved 
the conveyance was executed, they might conclude that the plaintifiT 
accepted the deed in satisfaction, also, of the price of Caroline. 

I But the plaintiff received no benefit whatever from the conveyance. 

* According to the proof, eight of the slaves were sold under attachments 

in Georgia, and the rest brought back and sold in South Carolina, on ac- 
count of Henson Norris's debts. It would be a monstrous doctrine to 
say, that the property of an infant, sold by his father, should be confirmed 
to the purchaser by an illegal conveyance, by that father, of other 
property to the infant, after he had attained to full age. There is nothing 
in such a transaction from which the legal implication can arise. The 
infant has neither actually assented to the new arrangement (for it does 
not purport to be in payment of the past sale), nor has he received 
benefit from it, whereby, in strict right, he can be said to have received 
an equivalent for his property. 

The truOumfor atmw trial u granted. 

INSOLVENCY— COMMSSION OP. 

Where a commission of insolvency has been regularly opened ahd 
closed, it will not at a subsequent term of the Court be re-opened, even 
at the instance of a judgment creditor, whose judgment bears date since 
ihe closing of« the commission. — Harrison v. Moiz, et al., 5 Smedes &> 
ilarshairs R., p. 678. Miss. (1846.) 

INSURANCE. 

Where all the owjners of an insured vessel bring an action on a policy 
^hich covers only the interest of one part owner, the declaration may \m 
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•mended by stdkin^ out all the names except that of such part owner, 
and he may thereupon recover the amount of his loss. — Finney v. The 
Bedford Commercial Ins. Co., 8 Metcalfe R.^ p. 348. Mass. (1846.) 

INSURAIJ^Cfc-POLICY— NOTICE. 

• Notwithstanding the policy of insurance may have been effected with ' 
a mutual insurance company, express notice of a deposit of it by way of 
equitable mortgage must be given, to the company, in order to take it 
out of the order and disposition of the depositor. — ^In re Bromley, 13 
Simons' Ch. E,,p. 475. Eng. (1846.) 

In May, 1842, Bromley deposited with the petitioner, Wilkinson, three 
policies of insurance on his life, two of which he had effected in the Rock, 
and the third in the Amicable Office as a security for a debt of £4,500. 
In January, 1844," Bromley became bankrupt, and his assignees claimed 
the policies, on the ground, that no express notice of the deposit was 
given to the offices before the date of the fiat. Under ^ese circum- 
stances an agreement was made between the assignees and Wilkinson^ 
in pursuance of which the policies were sold for sums amounting to 
£2,050, in the whole ; and that sum was paid into a bank to the joint 
account of tiie assignees and Wilkinson. , ^ 

The petition insisted that, as the Rock and the Amicable were mu- 
tual insurance companies, no notice, other than such as was incident to 
the deposit, was necessary with respect to any of the policies, inasmuch 
as Bromley, by force of the policies, became and was a member of the 
(X)mpanies with which they had been effected. The petition prayed that 
it might be referred to the commissioner acting in the prosecution of the 
fiat, to take an account of what was due, to the petiticHier, in respect of his 
debt, and that^the proceeds of the sale of the policies, or such part thereof 
as, in the judgment of the Court, the petitioner mi^ht be entitled to, might 
be paid to him, in satisfeu^tion, so far as the same would extend, of the 
amoimt to be found due on taldng the account. 

Petition dismissed. 

INSURANCE— VESSEL. 

When insurance is made on a vessel to her port or ports of discharge, 
the voyage terminates at the port where her cargo is substantially dis- 
charged. 

A vessel was insured at and from Salem, to her port or ports of dis-. 
charge in the river La Plata. All her cargo, except a few bundles of 
bungles, was discharged at Monte Video, where she took on board mer« 
cbandise intended for another vessel of the owner, then lying at Buenos 
Ayres, and proceeded to that port, where she was lost. Held, in a suit 
against the undervriters, that the assured was not entitled to recover^ if 
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the cargo wa» substaatially discharged at Monte Video,; tstd that it 

for the jury to decide whether the cargo was so dischargbcK-^C^y^TA- r. 

Salem Commercial Inmirance Qmpanyf 8 MeUa^*e,S*fP^ 605. Jioti*. 

(1846.) 

« 

AssTTMPsiT to i^ecover fori total loss of the brig Gfeorge, insured by 
the defendantii by a policy^ dated September 13th, 1841, at and from 
Salem to port or ports of d^harge in the river La Plata. « • 

It appeared, at the trials that ^ brig was totally lest, at BueUde 
Ayres, on the 17th of January, 1842: that she took on boarc!^ at Salem, 
about 600 barrels of flour, about 80 bundles of shingles, and a quantity 
of lumber ; that she discharged all the said flour aiKi lumber, and ^ 
bundles of the shingles, at Monte Video, where she arrived on the 20th 
9f Deeember, 1641, and that there remained on board about 35 bundles, 
ot 7^ thousands of the shingles ; that the cargo was consigned to Alfred 
Peabody, who resided at Buenos Ayres, and was the agent of the plains 
tiff, and had the management of his affairs at that place, and at Mbnte 
Video; that the said Peabody was at Monte Video three. days after the 
arrival of the brig at that port, and had the mandgemenf and directiem 
)sf the sales and delivery of her cargo, and^also of the destination of the 
brip, which was wholly under his order: that while ihe brig was lying 
at Monte Video there were laden on board about 5300 horns, and four 
passengers were ^en on board to go to Buefios Ayres ; th&t these horns 
were intended for another vessel of the plaintiff (the King PMlip) then 
lying/at Buobos Ayres. 

The defence was, that the pbliey had expired by reason of the brig 
hafving passed her port <w ports of discharge in the La Plata, before the 
less happened,, and also, that there had been a deviation, detention 6t 
delay, in the prqeecution of the voyage, and that the risk was altered 
arid increased^ whereby the; policy was discharged.^ The defendants 
O^red evidence tendixig to prove that the Singles remaining on board 
the" brig, and which were taken in her from Moftte Video to Buenos 
Ayres, were worth about 96 a; thousand at Buenos Ayres, and that the 
cost of taking the brig from Monte Video to Buenos Ayres would be 
about 8150 or $200. The defendants then contended, and requested the 
Court to instruct the jury as follows : 1st. That unless they should find 
that the fact, that part of the outward cargo remained unsold at Monte 
Video, was the sole determining motive, in4jicement and purpose, of 
causing the brig to proceed* from Monte Videfo to Buenos Ayres, and that 
she would, ori account of that fact alcaie, have so proceeded onward, and 
without the concurrent influence of other motives, inducements and pnt^ 
posetf— such as the intention to sell the brig, or procure other employ- 
nienfrvfor her, or thelike — 4hen the voyage towards Biienos Ayres was 
not protected by the pdicy. 3d.- 'Hiat if the jury should find that the 
outward cargo had been substantially- diedhafged and^ lao^ed- at Mohts 
Video, and that what remained was a very triflins- ated^inodnsideFable 
portion thereof, for value and bulk; and tlint-the »6t<of sach< remnasft 
mmniningy asd die desito aad detormiBatioBrlD ciril thtt'iame^at BiMDQif 
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Ayresy did not form tlte main, principal and predom:.iiating inducement, 
purpose and motive, in causing the brig to proceed towards Buenoa 
Ayres ; and 'that the main, principal and predominating inducement, 
purpose and motive for so proceeding forward, was something distinct 
from and independent of the existence of .such remnant of the outward 
cargo ; then the voyage towards Buenos Ayres was not protected by the 
policy. 3d. That if the jury should find that the* outward cargo had 
been substantially landed and discharged at Monte Video, and that 
what remained was a very trifling and inconsiderable part thereof, for 
value and bulk ; and that the fact of such remnant remaining, and the de- 
sire and determination to sell the same at Buenos Ayres, did not form 
any definable and influencing part of the inducement causing the brig 
to proceed towards Buenos Ayres ; and that she would have so pro- 
ceeded, had no such remnant existed, and for other objects and pur- 
poses ; then the voyage towards Buenos Ayres was not protected by 
the policy. 4th. That if the jury should find that the brig was ready 
and in condition to receive a homeward cargo, or a cargo for an inter* 
mediate voyage, and did receive such an one, or part thereof; then the 
outward voyage terminated, and the voyage towards Buncos Ayres was 
not protected by the policy. 5th. That if the jury should find the facts 
aforesaid, and also that the procuring or taking in of any pan of a 
homeward cargo, or intermediate cargo, or passengers homeward or for 
an intermediate voyage, caused any detention of the brig at Monte Video^ 
or any increase of the risk ; then she was not protected, by the policy." 

The Court declined to instruct the jury as requested in the firsts 
second eni^ fourth points above, but ruled that the law was otherwise. 
On the third pointy the Court instructed the jury, that if the carrying of 
the shingles that remained, on board the brig, from M<iite Video to 
Buenos Ayres, formed any part of the motive or inducement of Peabody, 
the agent, in ordering the brig to Buncos Ayres, then t^e jury should 
find for the plaintiflT; otherwise for the defendants; ani that on this 
point the burden of proof was on the defendants. 

. On thej^ihjfointt the Court stated to the jury, that the question for 
them to consider was, whether the taking of the horps and passengers 
on board (as above mentioned) caused any delay or detention ; and if so, 
then, as to this point, the jury would find hr the defendants ; but if it 
caused no delay, then the jury would find for the plaintifif; and that^on 
this question the burden of .proof was on the defendants. 

The case went to the 3\iry on the third and J^i points. 

The plaintifl* introduced the depositions of the master and mate of 
the brig, for the purpose, of showing the intention or motive of the 
plaintiff's agent in ordering her to Buenos Ayres. (The view taken 
of the case, by the Court, renders it unnecessary to state the contents 
of these depositions.) The defendants contended that the testimony of 
the master and mate was not competent evidence to prove the intention; 
of the agent, which was the point in dispute; that th^r t^stimofiy was 
secondary evidence ; that the instructions given by the pliaintiff to the 
agent should have been produced, or have been shown by the testimony 

9 * 
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of the agent himself. Bat the Court ruled that the testimony of the 
master ahd mate was competent for the purpose for which it was intn>- 
ihiced, and that the plaintiff was not bound to produce the agent or his 
testimony ; that the agent's intention might be inferred by the jury 
from the testimony of the master and mate. 

The jury returned a verdict for the plaintiff, subject to the opinion 
of the whole Court on the above rulings and instructions. 

Perkins, for the defendants. — ^The policy related solely to the out- 
ward voyage ; and the few shingles, that were lefl unsold at Monte 
Video, were too small a fraction of the cargo to constitute a motive for 
taking the brig to Buenos Ayres. The intention of all concerned \i as, 
to discharge and sell the whole cargo at Monte Video ; and as that in- 
tention was substantially effected, the policy did not cover the furthei 
voyage to Buenos Ayres. IngUs v. VauXf 3 Camph., 437 ; Emerigonj 
chap, 13, sec. 18; 1 Phil. Ins,, (2d ed.,) 468 ; Moore v. Taylor, 1 
Adolph. (^ EUis^ 25 ; Richardson v. London Assurance Co., 4 Campb.^ 
94 ; Brmone v. Vigne, 12 East, 283. 

The matter of proof on the ihird point, was peculiarly within the 
knowledge of the plaintiff; and when this fact is taken in (Connexion 
with the form of the issue put to the jury, it would seem that the bur- 
den of proof was on him. So, as to the cause of delay, <&c., on the 
/^ point. Grtenl. on Ev., sec. 74. The testimony of the master and 
mate, as to the agent's inducements and motives, should have been re- 
jected as secondary evidence. GreenL on Ev., sec. 82. 

The ruling on the^imr^ point was erroneous. Williamson v. InneSf 
1 M. ^ Rob., SB; 8 Btng., 81, note; 1 PMl. Ins., (2d ed.,) 467. 
If there had^been'a policy on the intermediate or homeward voyage, 
the horns put on board at Monte Video would have been covered by it. 

Lord ^ W%rrf for the plaintiff. — ^The termination of the risk de- 
pends on tne discharge of the cargo, in fact, and not on the intention of 
the insured. Stoekeny. Harris, 3 Mass., 416 ; Lapham v. At/as Ins, 
Co., 24 Bicb., 1 ; Moffat v. Ward, 4' Doug., 20, 31, note; I Phil. 
Ins., (2d ed.,V4«T. - 

The first vJci^ second instructions, which were requested by the de- 
fendants, wene rightly refused. The sale, of a remnant of a cargo is, 
in no case, the sole inducement to proceed further on a voyage ; n6r is 
it even necessary that it should be the main, principal j and predominating 
inducement. The suggestion oi Lord Ellknbokough, in the case cited 
from 3 Campib., 437, that the two objects, of disposing of a remnant of 
an outward cargo, and the procuring a homeward cargo, cannot be mix- 
ed together, at »he Hsk of underwriters, is inconsistent with riglits oi 
masters and owners, in all voyages insured from port to port, or to vari- 
ous ports. The assured has a right to elect his port or ports of discharge, 
within the policy, and hb motives, if not fraudulent, are not to be analyzed. 

In Moore r^ Taylor, I'Addlph. if El/is, 2.5, though the jury found 
that the' whole outward cargo was, in effect, discharged, yet a majority 
of the judges thought the verdict was wrong. 



As the brig was prima facie within the policy, at the time of tbOv 
Ias39 aii<il as the affirmative wa? on the defendants, the burden of proof 
as to the influencing motive of the agent, delay, 6cc., was on them, as it 
would have been if the defence had been unseaworthiness. 

The testimony of the master and mate was not secondary. There 
is.no higher e\idence. The agent's testimony would not have been 
higher. It does not appear that he had any orders on the point in 
question. The receiver of verbal orders may testify what those orders 
were, as well as the giver. 

The opinion of the Court was delivered at November Term, 1845. 

Wilde, J. — This is an action of assumpsit on a policy of insurance 
on the brig George, at and from Salem to port or ports of discharge in 
the river La Plata. 

It was proved on the trial that the brig proceeded on her voyage, and 
arrived at Monte Video, where she discharged the greater part of her 
cargo ; but a small part thereof remaining unsold, namely, <ibout 
thirty-five bundles of shingles, the master concluded to take thom to 
Buenos Ay res, where, as he testified, he had been inarmed they would 
bring a good price, and that they could not be sold at any price at 
Montevideo. The brig accordingly proceeded, wjth the shingles on 
board, to fiuenos Ayres, where she was totally lost. The general 
question is, whether the brig, at the time of the loss, was under the pro- 
tection of the policy, or whether the voyage insured must be con^dered: 
to have terminated at the port of Monte Video, 

The defendant's counsel requested the Court to instruct the jury, 
that unless they should find that the sole motive of causing the brig to 
proceed from Monte Video to Buenos Ayres was, to dispose of the part 
pf the outward cargo remaining unsold ai MoiUe Video, the brig, on 
her voyage from Monte Video to Buenos Ayres, was not protected by the 
policy. The Court declined, and we think rightly, sp to instruct the jury* 
If the brig was ordered to proceed to Buenos Ayres, for the purpose of 
discharging a substantial part of the outward cargo, it would be entirely 
immaterial that there were other concurring motives for the order. 
The evidence, that the brig was ordered to proceed to Buenos Ayres for 
other objects and purposes, might be material in determining the ques- 
tion whether she did or did not so proceed for the purpose of discharging 
apart of the cargo, but in no other respect ; on this point, it is immate. 
rial whether the brig proceeded, on her voyage to Buenos Ayres, with 
the whole or a part only of her cargo on board. The risk continued 
until the arrival of the brig at her final port of discharge. That this is 
the true construction of the policy we cannot doubt ; and there is no 
authority to the contrary. 

The defendant's counsel relies on the case oflngh's v. Vaux, 3 Campb.^ 
437. But the decision in that case does not militate with the principle 
now laid down. In that case, the master disposed of all his outward 
cargo at Martinique, except a small quaqtity of lime and bricks, and ' 
with these he sailed for Antigua, wher^.he arrived on the 31st of May ; 
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and tlioro the ship lay til! li)c 8th of July following. And the master 
testified that he stopfied nt Antigua, portly to dispose of the outward 
cargo, and partly to procure a homeward cargo. Lord Ellenborovgh 
decided that the captain had no right to /nix together the two objects, 
of disposing of the remnant of the outward cargo, and procuring a 
homeward cargo, at (he risk of the underwriters on the outward voy- 
age ; and that when the disposal of the outward cargo ceased to be the 
sole reason 'for iiis stay at Antigua, the underwriters' were discharged. 
The ground of the decision was, that the master could not thus prolong 
the risk of the un<lcrwriters. For aught that appears in the report of 
the evidence, the remnant of the outward cargo might havo been dis- 
posed of immediately on the arrival at Antigua, if the vessel imd not been 
detained for the purpose of procuring a homeward cargo. On no other 
principle can the decision in that case be maintained. No such princi- 
ple is involved in the present case. At the trial, there was no evidence 
or suggestion of any delay on the voyage from Monte Video to Buenos 
Ayres, or at the latter port. It was contended by the defendant's coun- 
sel, that the voyage was delayed by taking on board a number of hom» 
and passengers at Monte Video; and the jury were instructed that, if 
•.hey should so find, the underwriters would thereby be discharged from 
any further liability. 

Another exception to the instructions given to the jury presents a 
question of greater difficulty. The Court was requested to instruct the 
jury, that if they should find that the outward cargo had been substan- 
ially discharged at Monte Video ; that what remained was a very tri- 
fling part thereof; and that to dispose of such remnant did not form 
any definable motive for causing the brig to proceed to Buenos Ayres ; 
then that the voyage to that port was not protected by the policy. The 
' Court declined thus fully to instruct the jury, and instructed- them thai, . 
if the carrying of the said remnant of the cargo formed any part of^ the 
motive for ordering the brig. to proceed to Buenos Ayres, then they 
were to return a verdict for the plaintifl^. On this question, we are all 
of opinion that the instructions to the jury were too much confined to a 
literal construction of the policy, and that the case should have been 
left to the jury conformably to a more liberal construction. The case, 
we think, does not conclusively turn upon the motive of Peabody, the 
plaintiff's agent, in ordering the brig to proceed to Buenos Ayres. The 
more important question is, whether the outward cargo was discharged 
at Monte Video, within the true meaning of the policy. It is true that 
the whole cargo, in a literal and strict sense, was not discharged at 
that port ; but we think it should be left to the jury to decide whether 
riie outward cargo was not substantially there discharged. Ft was so 
decided in the case of Moore v. Taylor, 1 Adolph 4* £//w, 2.5, a case 
very similar to the present. That wa^> an action on a policy of insur- 
ance on a ship, at and from St. \ inceu , Barbadocs, or any of the West 
India Islands, to her port or ports of discharge and loading in the United 
Kingdom, &c. ; and it was proved that the ship discharged all the 
cargo, except some coals and bricks, at Barbadocs, and was proceed- 
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ing elsewhere with, said coals and bricks on board, for a fresh cargo, 
when she was totally lost in a hurricane. On this evidence Lord Den- 
man directed the jury to find for the defendant, if they thought that the 
cargo had been substantially discharged at Barbadoes. A verdict was. 
returned for the defendant, and the whole Court held that the direction 
to the jury, was correct. They ajso refused to set aside the verdict as 
against the evidence, although some of the judges thought they should 
probably have arrived at a conclusion different from that of' the jury. 
That case was ably discussed by the counsel for the assured, in sup- 
port of a motion for a new trial, and was, we think, rightly decided. 
The same direction to the jury should bo given in the present case; 
for, on the point under consideration, the cases are not distinguishable. 
Too much stress, we think, has been laid on Peabody's motive or induce- 
ment for ordering the brig to proceed to Bueiios Ayros ; the material 
question is, whether the discharge of the cargo was substantially com- 
pleted at^onte Video; if it was so discharged, we are of opinion that the 
voyage insured was thereby terminated according to the true ccnstruc- 
tion of the policy, and that when the brig proceeded to Buenos Ayres, 
she was on a new Voyage, not protected by the policy. If all the 
outward cargo had been delivered at Monte Video, except a single 
bundle of shingles, the plaintiff's counsel would hardly contend that the 
risk still continued on the voyage to Buenos Ayres. On the other hand, 
'if a large. part of the cargo was not discharged at Monte Viedo, "but 
had been taken up the river to Buenos Ayres, the defendants probably 
would never have disputed their liability. 

The main question therefore is, whether the cargo was substantially 
discharged at Monte Veido. This is a question entirely for the jury, and 
the burden of proof is on the defendant, as it was* ruled to be at the 
trial. It is essential to the defence that the jury should be satisfied, 
that the cargo was substantially discharged before the loss, else by the 
terms of the policy the defendants would be liable, and it is for the de- 
fendants to satisfy the jury of that fact ; if they were not so satisfied, then, 
by the terms of the policy, the plaintiff was entitled to a veWict. 

New trial granted. 
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Where a ship, insured against the perils of the sea, was injured by 
the negligent loading of her cargo by the natives on the coast of Africa, 
and in consequence shortly aflerwards became leaky, and, being pro- 
nounced unseaworthy, was run ashore in order to prevent her from 
sinking, and to save the cargo : — Held, that the insurers were liable for 
a constructive total loss, the immediate cause of the loss being the perils 
of the sea, although the cause of the unseaworthiness was the negli- 
gence in the \osLding,^-'Redman v. Wilson, 14 Meeson ^ Welsby^s R.,p» 
476. Eng. (1846.) 
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AssmiPSlT on a policy of insurance, dated the 7tli July, 1841, ujpon 

a ship called the "Lord \yellington," on a voyage from London to 
Sierra Leone, while there, and hack to her port of discharge in the 
United Kingdom ; and by the contract the assurance was to commence 
at and from London, and was to continue during the ship's abode there, 
and until she should have arrived at or as aforesaid, ana there moored 
at anchor. ; and the perils insured against were, amongst others, " perib 
of the seas, men-of-war, fire, enemies, pirates, &c., barratry of the 
master and mariners, and all other perils, losses, and misfortunes" that 
had or should come to the hurt, detriment, or damage of the said ship. 
^Phe loss was averred to be, that whilst the said ship was proceeding and 
Was on her said voyage, and was protected by the said policy, to wit, 
on &c., the said ship was by the perils and dangers of the seas, and 
stormy and tempestuous weather, strained, broken, aAd damaged, and 
afrerwards and Whilst she was upon her said voyage, to wit, oji the day 
and year last aforesaid, by reason of the shipment and loading of cer- 
tain goods and chattels in and on board the said ship, to be carried and 
\Donveyed therein on and for. freight, and in the course and consequence 
thereof, the said ship or vessel accidentally, and without any personal 
negligence whatever of the plaintiff) became and was further strained, 
broken and damaged, and the said straining, breakage, and damage 
first aforesaid, thereby became and was aggravated and increased, 
^nd, by reason of the premises, the said ship, afler the shipment and' 
loading of the said goods and chattels as aforesaid, and during the 
continuance of the said voyage, became and was broken^ leaky, anil 
unsea worthy, and unfit further to proceed on her said voyage ; and the 
said ship afterwards, to wit, on the day and year last aforesaid, was hy 
perils and dangers of the seas, and otlier perils, losses, and misfortynes 
insured against by the said policy, wholly lost, and never did arrive at 
London aforesaid ; of all which premises the defendants, to wit, on 
&c., had notice. 

Pleas : ^rst, that the said policy of insurance was obtained from the 
defendants, and they were induced to make the same, by and through the 
fraud, covin, and misrepresentation of the plaintiff; secondly, that 
at the time when the said vessel departed and set sail from London, she 
was not seaworthy ; and thirdly, that the said vessel was not, by the 
perils of the seas, or other perils or losses insured against by the policy, 
strained, broken, damaged, or lost, modo et forma, ) 

Issue was taken upon the above pleas. 

At the trial before Pollock, C. B., at the London Sittings after 
Trinity Term, 1844, it appeared that the vessel arrived on her. voyage 
putwards on the 2d of September, 1841, and wept up the river at Sierra 
Leone to an island called Tassel, where she began to load her home- 
waru cargo on the 13th of September. L appeared, also, that it is 
lisua!, for the natives to be employed in loading vessels ; and it was sug- 
gested, and the fact probably was, that the vessel was injured in loading 
her cargo of timber on boai i. She came 'down the river to Freetown 
on the 7th of November, fu. loaded. It was then found that she was 
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^king« A survey took ^lixsey dn9 tiM opinhkB of ithe* p^taons who 
examined her was, that she could not <pjroseoute iiei; vo^agts^ Fieirt ot 
her cargo was ordered to be disehai^ed. On tha'followuig. day there 
WJBLS a slight tornado; two anchors were out^ but tfievciisel drifted two 
miles down the ri^er. She was afldrwavda brought hacki and part of 
her cargo was discharged ; but the leak xncrea^y dild 'on a second 
examination she was pronounced unsea worthy, aild she was run on shore 
to preserve thfe cargo, and prevent her sinking in the river. She wks 
ultimately sold as not being fit to repair, smd th^ assured msf claimed 
damages ibr a constructive total loss. The juiry founds th4t the ship was 
seawof th> when she sailed from London ; that there .«vas -no fraud in 
effectihg the policy ; and that the vessel was lost by perils of iJiie sea ; and 
they thereupon returned a verdict for the pldintifr on all. the issues. 

A rule was obtained in Michaelmas Tei'm, 1844, ciUii^ upon the 
plaintiff to show cause why there should not be a new . trial,' on the 
ground that the los^ proved at the trial was iiot, in point of 'fact, a loss 
by the perils of the sea, but was the consequenGe of negligence or want 
of «kill in the loading the cargo on board the vessel ; ahd that the atten- 
tion, of the jury ought to have been directed to thd ne^igent mode of 
loading, and they should have been told, that, if they thbugjbt the loss 
was the result of such negligence, the def^idaht was entitled to their 
verdict. 

V 



Against this rule, » . 

Jervis, Martin <^ Hoggins showed bausi9y in the Yaeatk)n Sittings 
after last Hilary Term (Feb. 12). — -In this case the ondcrwriter was 
clearly liable. Even if the injury to the vessel wigue bccasioned by the 
loading of it, and on being brought out in the smoothest water she went 
do\Vn, the underwriter would be liable, for it would Be a peril insured 
against. The insurance on thi§ vessel was from Lcmdon to Sierra 
Leone, while there, and back to her port of discharge in the United 
Kingdom ; and she was therefore under the protection of the policy 
during the whole time. The rule is, that you must look at the proximate 
cau«e of the loss. Now it was proved in this case that the vessel had 
sustained severe weather whilst in the river, and that, although tvi^o of 
her andhors were out, she driftod two miles down the rivei^; ahd it was 
after that, upon a second exauiination, that she was pronounced to be 
unseaworthy, and she was obliged to be run on shore to prevent her 
from sinking. The proximate caiise of the loss was therefore a peril 
of the sea. The vessel was totally lost when she was lying on the 
shore at Freetown, in a state in which it Was impossible, to rejpair heir. 
But even if the loss were occasioned by the act of the natives employed 
in loading her, the underwriter would still be liable. It is perfectly 
clear that an injury occurring to a ship without the persdilal neglect of 
the assured, but occasioned by persons ordinarily employed in loadii^g 
her, would be a penl insured against. The owners are bound to peo- 
vide a sufficient crew and a captain of tiompetent skill Yor the voyo^, 
Hildtfard on Murine InsHrurtce, 110, and having dbne thai, they are oot 
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rcsponmUq fof the performance of their daties, or for any neglect or nus* 
conduct of the tpaster or crew. Here the kisses insured, against are 
pcril.s of the 8ea> d^c, barratry of the master and mariners, and aU 
other perils, losses, and misfortunes. In Dixon v. Sadler, 5M. ^ W., 
405, it was held by the Court of Exchequer that tiie underwri- 
ters were liable for the consequences of the wilful (but not barra- 
tious) act of the master and crew, in rendering the vessel unseaworthy 
belbrc the end of the voyage, by throwing overboard a part of the bal- 
last. And T(Ni>AL, C. J., in delivering the judgment of the Court of 
Exchequer Chamber in the same case, 8 M. {J- W., 895, lays it down as an 
estaWishcd rule, " that there is no implied warranty, on the part of the 
assured, for the continuance of the seaworthiness of the vessel, ir for 
the performance of their duty by the master and crew, during the whole 
ccnirsc of the voyage." The case shows, that, if an accident happens 
to a ship in consequence of the act of the master and mariners, even 
tiiough it be negligence, the underwriter is liable— it is a peril insured' 
airainst. But Cul/en v. Butler, b M, Sf Selw,, 461, is a stronger case. 
There it was held, that where a vessel was sunk at sea by another 
vessel* firing upon her, mistaking her for an enemy, though not properly 
a loss by perils of the sea, as the Court inclined to think, it was a loss 
within the policy, as being a peril, loss, and misfortune within the general 
words of the policy, sustained in the course of her navigation upon the 
sea. So this was clearly a loss or misfortune happening to this snip 
in ^he course of her navigation upon the sea. In Devaux v. «/• 
Anson, 5 Bing. N. C, 519, 7 Scott, 507, where the ship was lost by 
an accident in going out of dock, and the policy covered perils 
of the seas, and all other losses, perils, and misfortunes, it was held 
to be a loss within the terms of the policy. That case is analogous 
to the present. There it was averred that the loss was by the perils 
insured against in the policy : so it is averred here that the said ship 
was/ " by perils and dangers of the seas, and other perils, losses and 
misfortunes, insured against by the said policy, lost, (Ssc." So that 
whether the ship were lost by perils of the sea or negligence in the 
loading, both were losses by accidents during the voyage, for which the 
underwriters are liable. But, in truth, this falls within the averment 
of a loss hf perils of the sea, for the loss occurred from the leakage of 
the vessel at FreetowHi after the voyage homeward had commenced. 

Watson, Tomlinson ^ Forsyth, in support of the rule. — Assuming 
that the injury happened in the loading of the vessel, that was not a 
loss within the meaning of the policy. The words " other perils, losses, 
and misfortunes," mean matters ejusdem generis with the other words' 
in the clause — such as fire, enemies, pirates, jettisons, surprisals, takings 
at sea, arrests, restraints, and detamments of all kings, princes, and 
people, barratry of the master and mciriners, &c. But no liability 
was insured against for iny accident or damage arising from the negli- 
gent conduct of the master or mariners, or persons whom they employed 
in loading the vessel, and the underwriters are not responsible for their 
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acts. In Dixon v. Sadler, it was decided that the underwriters were 
liable, not for the negligences, but for the consequences of the wilful 
act oi' the master and crew, not amounting to barratry. There is 
nothing to show that the underwriters are liable for the negligent act, 
even ot the mariners. [Pollock, C. B, — They rnay not be liable, unless 
it ends in a loss by the perils of the sea.] The insurance is against 
perils of the sea and losses ejusdem generis with perils of the sea. It 
has been said, that a loss by perils of the sea is ejusdem generis with 
barratry ; but that is not so. The vessel remained a vessel in specie, 
with a partial loss, and the captain setts her as such. This is some- 
thing clearly distinct from perils of the sea, and was not one of the perils 
insured against. [Pollock, C B. — Do you admit, that, if the ship were 
rendered unsafe by the injury she sustained in loading her, and she 
afterwards put to sea and was lost, the underwriters would be liable ?] 
That adinHts of another question, whether, sending the vessel to sea in 
such a state, she would ba seaworthy. 

~ Cur. adv. tmft. 



The judgment of the Court was now delivered by 
Parke, B. — This was an action on a policy of insurance dated Tth 
July> 1841, on the ship " Lord Wellingtou," on a voyage from London 
to Sierra Leone and back. The pleas were, first, fraud ; secondly, 
that the vessel was not seaworthy ; and thirdly, that she was not lost 
by the perils of the sea. 

At the trial, the jury found all the issues in favor of the plaintiff; 
but a rule was granted in Michaelmas Term •last, to show cause why 
the verdict should -not be set aside, and a new trial be had, on the 
ground that the loss^hich was proved on the trial was not, in point of 
fact, a loss by the perils of the sea, but was the consequence of negli- 
gence or want of skill in loading the cargo on board the vessel. Cause, 
was afterwards shown, when the facts appeared to be shortly these. 
The vessel arrived on her voyage outwards the 2d of September, and 
went up the river to Tassel (an island) : she began to load her hprne^ 
ward cargo on the 13th of September. It is usual for the natives to be 
employed in loading, and it was suggested, and probably the fact was, 
that the vessel was in some degree injured, by loading her cargo of 
timber on board. She came down the river to Freetown on the Tth of 
November, fully loaded. It was then found that she was leaking, and 
was deep in the water. At this time she made four feet and a half 
water in twenty-four hours. A survey was held, and the opinion of 
those who examined her was, that she could not prosecute her Vbyage. 
They ordered part of the cargo to be discharged. The following day 
ihere was a slight tornjdo ; two anchors were out, but she drifted two 
miles do\in the river. She was brought back, and part of her cargo 
was discharged, but the leak increased, and on a second examination 
. she was pronounced unseaworthy, and she was run ashore to preserve 
the oargo, and to prevent her from sinking in the river ; ultimately she 
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was told, as not being ^t to tepair, and tl.e aissured t alnied fbr a cdii* 
ttructive total loss. 

The jury having found that the ship was seaworthy wh^n she saili^ 
from London, and that there was no fraud in effecting the policy, the 
only question discussed on the argument was, whether the loss was d0. 
casiohed by the perils of the sea ; and it was contended, oh ' behalf 
of the defendant, that the attention of the jury ought to have been 
directed to the negligent mode of loading the cargo, and that if Hiey 

^ thought the loss was the result of such negligence, the defendant was 
entitled to a verdlif.. Bu* it apffears to us that the rule ^* causa proxima 
non remota spectatur^ applies to this case, and that the immediate cau^ 
of loss was a peril of the sea, for the stranding was a loss by a peril 
of the sea: and if it be said that it was voluntary, it was otily to avoid 
the sinking of the vessel, which would have been a peril of the same 
isort. In WdUcer v. Maitland, 5 B, Sf AM.) ITl, (recognized and acted 
on in Bishop v. .Pentlandf 7 Bam. ^ Cress. ^ 219 ; 1 J»i». ^ Ry.^ ^9^) 

' it.was decided that the underwriters on a policy of insurance are lialile 
for a loss arising immediately from a peril insured against, but remotely 
arising from the negligence of the master and mariners ; and we can- 
not distinguish between the negligence of the master and mariners,' and 
thie negligence of the natives (if they were negligent, fend remotely gave 
occasion to. the loss) who were employed to put the cargo on boai^. 

It appears to us, therefore, that the tule for a new trial ihust be dH- 
oharged. 

• Ruk diacfiargei. 

• 

JOINTURE. 

Si 

r 

Where a husband gave to his wife by will, in lieu of dower, a de- 
. ^eni and 'comfortable support and mainienance out (fhis esUUe in sickness 
,mid'in health during her lifetime, leaving the residue of his property to 
his two children, it was held, that such allowance was not to be mea- 
sured by the sum requisite to support her in a boarding-house ; but 
that she should have sufficient to n^aintain her in hoosekeeping at the 
place of her residence, and in the nl'anner to which she had been accus- 
tomed while living with her husband ; it appearing that the sum nec6f- 
^ry for such a maintenance was less than the interest on one-third ^ 
ihe testators's estate. — Tolly v. Greene, 2 Sandford^s Ch, R,f p» 91. 
♦N. Y. (1847.) 

JUDGMENT. 

Where a jydgment. is obtained and entered upon the appeariniee 
docket, but not er.tered upon the judgment docket, and subseqn»&t 
judgments are regularly entered up^n the judgment docket, on the sale 
of the land by the sheriff under juciicial process upon one of the Bubse- 
quent judgments, the only evidence of judi^ment liens which the sheflff 
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in bcHm4 to regard, in the absence of all other evidence being produced 
or given to hioi, is the judgment docket. 

And where, in such case, the first of the subsequent judgment credi- 
tors becomes the purchaser at the sheriff's sale, the judgment docket 
being plenary, and the only evidence he !s bound tb look to of his judg- 
ment being the^r^^ lien upon the land ; if the amount of the purchase 
monciy is not equal to his own Judgment, and it is applied by the sheriff 
to the discharge' of his judgment |7ro tarUO) and the sale perfected with- 
out objection to such application of the money from any quarter ; thb 
plaintiff, in the judgment not entered Upon the judgment docket, may 
look to the prothonotary for redress of the loss he may hsive sustained 
by the pnotlionbtary^s neglect tb enter his judgriient on the judgment 
docket.— -Miwin'* Appeal, 1 Bdrr's R., p. 24. jPtt. (1846.) 

A judgment against a person not originally a party to the suit, and 
wl^o did not subsequently become a party to it, is erroneous. 

Where a judgment is rendered against two persons, over one of whom 
the Court had no jurisdiction, the judgment, being a unit, must be re- 
versed as to both the defendants. — Smth v. Byrd,2 Gilman's R.^p. 
412. Ills. (1847.) 

No one can have advantage from a judgment, who would not havi9 
been prejudiced by it ; and where one Men creditor of a fund in Court 
for distribution, had singly petitioned for an issue to try the alleged 
fraudulency of a conflicting incumbrance, which was found for him, it 
was held, that the verdict could not be used by the other incumbrancers 
who had remained quiescent ; and tiiat the parties to the proceeding 
were the petitioner and the respondent, not the plaintiff and defendam 
in the issue.— 'Shulze^s Appeal, 1 Barr^s R.,p. 251. Pa, (1846.) 

{Maynard cited 1 Gilbert's Ev., 32; 4 PT. C. C. R.,1S6 ; 1 Dall., 
419 ; 4 Serg. ^ Rawle, 246 ; 4 Rawle, 273 ; 4 Walts Sf Serg., 9.) 

Where two judgments are obtained in difierent (Jourts, by the same 
plaintiff against the same defendant, for the same cause of action, a 
satisfaction of either may be shown, on motion made for that purpose, 
in discharge of the other. 

Parol satisfaction of a judgment may be shown, even when the pay- 
ment was for a.less sum than the whole amount due, provided it was 
'actually received and accepted in full discharge of said judgment.-^ 
Tdrver v. Rankin, 2 Kelly's R., p. 210. Ga. (1847.) 

(Lumpkin, J., cited 1 Bailey, 140 ; Bourne y. Joy, 9 Johns., 221 ; 1 
Cow., 178 ; Sewall v. Sparroto, 16 Mass:, 24 ; Broum v. Feeter, 7 
Wend., 301.) 

Where no judgment hfis been signed, but a verdict rendered and an 
appeal taken and withdrawn, the verdict is revived, and judgment miy. 
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as matter of right, upon exhibition of «the record showing the dismissal 
or withdrawal of the appeal, be entered up nung pro tunc. — Hardee v. 
Siovall et als., 1 Kelly'n jR., p. 93. Ga. (1847.) 

JUDGMENT— ASSIGNMENT OF. 

A judgment may be assigned by a judgment creditor to a third party; 
by such assignment the beneficial interest in the judgment will pa^ to 
the assignee, who will have the right to use tho name of the judgment 
creditor to enforce the execution. . , 

Where a judgment has been obtained against the administrators of & 
deceased person, and they, without paying the judgment, proceed to 
distribute the deceased's property among his legal distributees, until 
it is all divided, the judgment creditor may levy his execution on a/iy 
of the property thus distributed ; and that too though the judgment 
should be assigned, and at the time of the levy belong to one of the 
distributees. 

In such case, though there might be equities among the several dis- 
tributees, as to the proportion in which they shall contribute to the pay- 
ment of the claim, those equities cannot be settled in a Court of Law on 
a motion to quash the execution. — Vanhouten v. Riley, 6 Smedes ^ 
Marshals 22., p. 440. Miss, (1846.) 

JUDGMENT— CONFESSION OF. - 

An execution isvalid, issued upon a confession of judgment, which 
appears on the writ, and which has ^been registered together with the • 
declaration^and judgment, upon the permanent records of the Court, al- 
though the clerk has omitted to enter said confession on the minuUs, 

An entry of confession of judgment, on the declaration on file in the 
clerk's office, is sufficient, in the absence of all proof, to discredit the 
memorandum, to authorize the Court wherein it was made to have it 
transcribed on its minutes at any subsequent term, in order to preserYe 
their harmony. 

No notice to the defendant is necessary, to warrant an application 
to the Court to enter said confession, nunc pro tunc. — Davis v. Parker^ 
1 Kelh/s R., p. 559. Ga. (1847.) 

(Underwood ^ Martin cited 1 Bac. Ahr, 154, 147, 159, 164 — 167; 
1 Kinne's Comp., 15 ; 1 HiU, 167, 209, 239 ; 2 HiU, 451, 476 ; Schley's 
Dig., 130, 136 ; 1 Tidd's Prac., 660—2 ; 1 Jac. Law Die, 85—90.) 

JUDGMENT— CONSTABLE. 

A judgment cannot be obtained against the sureties of a constable 
ly motion, for his default, after his death. In such a case, resort must 
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be had to the common law for redress. — James v. Auld ^ Spear^ 9 
Alabama R., p. ie2. (1846.) 



JUDGMENT— EQUITY— FRAUD. 

^ When a judgment is obtained by fraud or accident, without any 
fault or negligence on the part of the defendant, a Court of Equity will 
afford relief, either by opening the case and allowing the party an op- 
portunity of another trial, or by a perpetual injunction. — Wierich v. De 
Zoya, 2 Gilman's R.,p, 385. Ills. (1847.) 

{Pratt cited Poindexter v. Waddy, 6 Muvf. 418 ; Lee v. Baird, 4 
Hen. & Muvf,, 453 ; 2 PeUr's Cond, R.y 518 ; Wiliams v. Fowler, 3 
/. J. Marsh,, 405 ; Saunders v. Jennings y 2 J. J. Marsh., 513 ; 2 Sio» 
ry^s Eq. Jur,y 173, sec. 887 ; 1 Story's Eq. Jur., 256, sec. 252.) 



JUDGMENT— ERRONEOUS. 

Where an entire judgment against several is erroneous as' to one, 
and error is brought, it must be reversed in toto. — Harman v. Brother* 
son,l I)enio'sR.,p.6S7. N. Y. (1846.) 



JUDGMENT— FOREIGN COURT. 

A declaration in debt on the judgment of a foreign Court, need not 
state that the Court had jurisdiction over the parties or cause. — Robert-^ 
son et al. v. Stnith, 5 Queen's Bench R.^p. 941. Eng. (1846.) 

Debt. The declaration stated that plaintiffs, to wit, at the Supreme 
Court of Judicature of our sovereign Lady the Queen, holden at the 
Court House in Kingstown, in and for the island of St. Vincent, and 
within the jurisdiction of the said Court, heretofore, to wit, on the 18th of 
April, A. ID. 1843, before the Honorable John Peterson, Chief Justice 
of the said Court, by the consideration and judgmient of the same Court, 
recovered against the said defendant, by the name and addition of, &c., 
the sum. of £812 10^. Sd. sterling money, that is to say, .of lawful 
money of Great Britain, for their damages which they hajcl sustained by 
occasion of the non-performance of certain promises and undertaking* 
before that time made by defendant to plaintiflsi and by the said Court 
there to, the said plaintiffs adjudged, whereof the defendant was .con- 
▼icted, as by the record and proceedings thereof remaining in the said 
Supreme Court of Judicature in the said island of St. Vincent fully ap- 
pears ; and which said judgment still remains in that behalf in full 
force, &c., and not in anywise satisfied, reversed, &c. : and plaintiffii 
have not obtained any satisfaction, (S^c. : by means of which several 



H9 jupGw«i«,Tr— icpEiiiaN y)ii|iir 

pr^ml8e8 defendant tbon became liable to pqy plaintiffs the .Sftid sum, 
dsc, so adjudged to them in manner and lorm aforesaid, on request : 
whereby, and by reason of the non-payment thereof, an action hath ac- 
crued, &c. 

General demurrer andjoiiider. 

• 

MariiUf for the defendant. — The declaration is bad, because i% does 
nptsbow that the defendant was ever subject to the jurisdiction of the 
foreign Court. It does not appear that he was at any time within the 
island of St./ Vincent, or that the cause of action accrued there. jCoIlet 
V. Lord Keifhy 2 Easlj 260, shows the particularity required in such a 
case. The .Supreme Court of Si. Vincent is not one established by 
4ct of parliament : its judgment is that of a body with which this Court 
i? unacquainted. [Patterson, J. — We presume that the judgment of a 
foreign Court is correct. If you have any objectipn, ought not it to 
have been raised by plea ?] After the decision in Ferguson v. Mahon^ 
11 Adolph. 4* Ellis f 17Q, it would seem that the declaration ought to 
show expressly the jurisdiction of the foreign Court over the cause. 

BoviHf contra. — The form here is that which has alwaj s been used, 
fu:id, agreed with the precedent, in 2 Chity on Pleading, 305, (7th ed.,) 
of a count upon a Jamaica judgment. The Court is stated to be thet 
Supreme Court of Judicature of St. Vincept: and the rule is that her 
Majesty's Courts here will consider the judgment of a foreign Court to 
be regular, unless the contrary be conclusively shown ; Cowan v. 
Braiihwoqdy 1 Man* ^ O', 882^ judgment of Mauxe, J. ; 0*CaIlaghan y« 
Marchioness Thomond, 3 Taunt. , 82. The case of such a C6urt is anal* 
o^pus to that of the Courts of counties palatine in this country^ oif the Court 
of the franchise of £/y, the jurisdiction of which need nyot be expressly 
showi^ in pleading, because they are original Superior Courts ; Peacock v. 
fiell, 1 Saund.i "73 ; Pigge v. Gardner, 1 Lev., 208. The judgment is 
9i prima facie case for the plaintiff: if>the defendant relies on a waat of 
jurisdiction, he must show it by plea, as was done in Ferguson v. Miu- 
hum .* he cannot raise the question by a demurrer, especially by a gen- 
eral o|xe. Colletl V. Lord Keith was not decided on the ground Here 
taken : the question arose upon a nle* of justification, where more sjtrict- 
ness is required than in a declaitvion. The original action here was 
on a contract ; and a foreign Court would have jurisdiction over such 
a cause of action wherever arising. [Lord Denman, C. J., referred to 
the judgment of Tindal, C. J. in Obieini v. Bligh, 8 Bing., 3.39 : S. C, 1 
Moore 4" ScqU\ 477. Patterson, J. — There the proceedings abroad 
^exe objected to as part of the plaintiff's case on the trial.] 

Martin, in reply. — The jurisdiction of the county palatine Courts and 
t|»at of Ely are judicially known to the Courts at. Westminster. They 
qmnpt know, what is within the jurisdiction of a foreign Court. It is 
triie that thq farm used in this declaration has been common ; but the 
•^upaption of its correctness is not decisive. There has, in fact, been 



much difierence of opinion on the subject. It was foimerly supposed 
that the validity of a foreign judgment could not be questioned unless 
for a defect apparent upon its face. [Wightman, J. — The plaiqtifT here 
only contends that. the judgment is prima facie evidence : and it .was 
Uid down in Sinclair v. Fraser, cited 20 How. Su Tr,, 466, apd the 
doctrine was recognized by Lord Mansfield in WaScer v. Witter^ 1 
Doug., 1, that the judgment of the Court of Jamaica in an action for. a; 
d^ IB pripM facie evidenpe of the debt, " though it is competent to the^ 
defendant to'impeachthe^ justice of the judgment, by showing it to havo. 
been irregularly, or unduly, obtained.] 

Lord DsNMAifi C. J.-^That clearly is so* The judgment must be, 
for the plaintiff. 

Jud^nent for plaintiff. 



JUROR. 

Where a juror had formed and expras^ied a decided qpiniop on the, 
merits of the case adverse to the defendant, and the fact was not known 
to the, party or bis counsel, ailer the exercise of proper diligence, by 
asking the juror before he was sworn, whether he had formend and ei-. 
pressed an opinion, it was held, that the defendant was entitled to a new 
trial, — Vemum v. Harwoqd, 1 GiUvian\s.R,^p, 659. DI9. (1846*) 

(Treat, J., cited Smith, v, Eam^s, 3 S^m-, 76 ; Gavdmry.: The Peor 
pJe, 3 Scam., 83; Sellers v. The Peop/e, 3 Scam., 412.) 

It is a good cause of challenge to the array in a crin(iinal case» that. 
the tales jurors presented on the panel and put upon the prisoner, were' 
drawn from the grand-jury box by the presiding judge, and the Hst of 
the names so drawn, was furnished to the sheriff by the Court, with 
instructions to summons them to serve as tales ]UTor8 on the trial. 

The opinion whiph disqualifies a juror from sitting in a crin^nal 
case, depends upop its nature and* strength, and not the source in whiq^ 
it originated.— ioon v. The State cf Georgia^ 1. KeUjf's S., p. 631. Ga. 
(1847.) 

(LtrMPKiif, J., cited Gibson v. The CommonweaHh, Va. Cases^ lH.i 
Gardner v. Turner, 9 Johns., 260 ; Eaton y. The CommouweaUh^ 6 Bin,,' 
447 ; Mitchell v. Likins, 3 Blackf, 258.) 



JURY. 

It is not error for a jury of thirteen in number to pass upon an is^ue 
in assumpsit ; if the number were less than twelve, the verdict would 
b0 void. TUnum v. AiUes, 5 Smedes A^ Marshall's R,, p. 373. JU^^. 
(1846.) 
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- JUSTICE OF THE PEACE. 

A suit before a persor. assuming to act as justice of the peace, will 
not be dismissed on motion, for the reason that he is not a legal justice 
of the peace. It is sufficient that he assume to act in such capacity; 
his right to afet cannot be collaterally examined. 

A. was sued for an alleged violation of an Ordinance of the City of 
Galena. All the evidence given on the trial was, that the defendant 
sold at a certain time- a barrel of whisky on the wharf in that city, 
and that he had no license to vend or retail merchandise ; that the 
counsel " read the law " to the jury. The jury returned a verdict 
against the defendant for twenty dollars : Hetdy that the evidence did 
not sustain \he verdict and judgment. — Cuiberison v. The City of Gah' 
nay 2 Oilman's R., p. 129: Ills. (1847.) 

(PraU cited Fowler v. Behee, 9 Mass., 231 ; The People tfC. ▼. 
CoUins, 7 Johns,, 549 ; Laws of 1838 — 9, 34. 

Gilman and Stevens, contra, cited JR. L,, 412, sees. 1, 2 ; Oale^g 
Siat, 422.) 

A justice of the peace is not bound to attend the call of individuals 
to distant parts of the county to take acknowledgment of deeds, or per* 
form other private services, unless paid for his trouble. But if such 
compensation, as an individual, is not exacted, he cannot afterwards 
-charge for it as official dues. — Bristow v. Sullivan, 6 Ben Monr6e's R., 
p. 143. Ky. (1846.) . . 



LARCENY. 

An indictment for larceny must state tt^ value of the articles 
alleged to be stolen ; and if it alleges the stealing of various articles, 
but states only the collective value of the whole of them, and the jury 
find the defendant guilty of stealing only a part of them, no judgment 
can be legally rendered against him. — Hope v. The Commonwealih, 9 
Meicalfs R,, p. 134. Mass. (1846.) 

(Bemis cited The King v. Forsyth, Russ ^ Ry,, 274 ; Payne v. 
The People, 6 Johns., 103 ; CommomceaUh v. Smith, 1 Mass., 245 ; The 
SUttey. Somerville, 8 Shepley, 20 ; Highland v. The People, 1 Scam., 392 
2 Stark. Crim. PL, {2d ed.,) 450, Note C. 

Dewey, J., cited 2 Hale, P. C, 182 ; 3 Chit. Crim. Law, (Alh Amer. 
ed.,) 947, a; I Chit. Crim. Law, 238 ; Commonwealth v. Smith, 1 
Mw*.»245.) 



\ 
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LEASE. 

One who has made a lease for years of his land to a tenant in pot- 
aession, eannot maintain ejectmejit until the lease expires. — SiqfflU y. 
TroxeHy 8 WaOs Sf Sergeant's R.^ p. 340. Pa. (1846.) 

i 

Error to the Common Fleets of Lehigh County. 

Ejectment to September Term, 1843, by Peter Troxell against Jonas 
Stofflit, for a strip of land in that county. Before bringing the eject- 
ment, viz., on the 28th April, 1841, Trox^^ll had leased his farm to one 
Metzger, and while the lease continued Stofflit tore down his part of the 
line fence between his land and Troxell's, and extended it on Troxell's 
two or three feet. 

The defendant requested the Court to charge the jury that the plaintiff 
could not recover, inasmuch as he had leased the land prior to the com- 
mencement of this action, and the tenant was in possession of the same 
when the suit was brought, in virtue of said lease. The Court answered 
as follows : 

In giving an answer to this point, it is proper to say, that there is a 
difference of opinion with the members of the Court in relation to it. 
.therefore charge the jury, that said lease and . possession under it doei 
not stand in the way of th6 plaintiff's recovery. I thus charge you in 
conformity to the opinion of my associates, and will consider the point 
answered, so that the defendant may have the benefit of it, if the ver- 
diet should be against him. To this part of the charge the defendant 
excepted. 

rhe jury gave a verdict for the plaintiff. * 

Gibhonsy for the plaintiff in error. 
Brawn, contra. 

The opinion of the Court was delivered by 

Kennedy, J. — Ejectment is emphatically a possessory action, jand 
cannot be maintained by the plaintiff^ unless he has a right to the pos- 
session of the property at the time of commencing his action. By the 
commcm law^ an ejectment will not lie for any thing whereupon an 
entry cannot be made, or of which the sheriff cannot deliver possesion. 
Adams on Ejecl.y 18 ; Black' v. Hepburne, 2 Yeaies, 333, and it is 
confined to cases in which the plaintiff pr claimant has a right to the 
possession. Adams an Ejeetf 10. Though originally it was necessary 
that the plaintiff or lessor in the ejectment should make an actual •entry 
anterior to commencing his action, yet it is not so now ; it is sufficient 
if he have'a right to enter, which necessarily involves in it an imme- 
diate right to the possession. HylUnCs Lessee y.^Brawhy 2 Wash. C. CL 
R,y 165 ; Adams an Eject., 10. '> An ejectment, says Lord Mansfusld, 
is a possessory remedy, and only competent where the lessor of the 

10 
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plaintiff may enter ; therefore it is always tiecessary for the plaintiff to 
show that his lessor had a right id enter, by proving a possession withia 
20 years, (in Pennsylvania 21 years,.) or accounting for the want of it, 
under some of the ex6eptioiis allowed by the statute. Tuoenty years* 
(in Pennsylvania twenty-one years*) adverse possesisron is a positive title 
to the defendant ; it is not a bar to the action or remedy of the plaintiff 
only, but takes away hia right of possession. Every plaintiff in eject* 
ment must show a right of possession as well as of ' property ; and 
therefore the defendant need not plead the statute as in the case of 
actions." Taylor Aikyns v. Horde, 1 Burr,, 60. It is clear, there- 
fore, that the associate judges who formed a majority of the Court below 
and overruled the president judge, were wrong in directing him to 
instruct the jury that a lease given by the plaintiff below, including the 
premises in question, for a term of three years to Nathan Metzger, 
which reihain^d in fo^ce and unexpired at the time of commencing this 
action, did not stand In the way of the plaintiff's recovery. Metzger 
having been placed in, or taken possessioA of the premises in question, 
in pursuance of the lease as it appeared,. became thereby mosf clearly 
entitled to the possession, if the plaintiff below had any right at the 
time himself 16 give or t)estow it dpon Metzger ; so that until tiie terra 
in the lease expired the plaintiff could have no right to enter or claim 
the possession. . ^ ' * . ' 

Judgntient f^Veried, ahd a temr6 facias de novo aiitrarded.. 

LEGACY. . 

Where a legacy was given, pay able out of a fund in Louisiana, and 
the testator had property in this State (Miss.) which the legatee attempted 
to subject to the payment of his legacy ;— f?cZd, that the property in 
this State could not be resorted to, until the fund in * Louisiana was 
shown to be insufficient. 

A., domiciled in Louisiana, died, leaving a second wife and children 
by his first wife, surviving Wm ; by his \H11 hfe gfcve Glt^ thousand dol- 
lavs in fbe to hisseoond wife ^--^eld, that the testator being prohibited 
by law frohi lefiaving to fcfls wife more than the tcsujrvxt of on^-fifth of 
his estateyahd fi¥« thousand dollars absolutely being equal tothe utufrud 
of ten thouisttnd dollars, that the widow should have the tmfruci of ten 
thousand dollars, if it did not exceed one^ fifth of the value of the whole 
^tate; ahd if it did exceed one-fifth of the valtie of the whole 
estate, that then the widow' should have the tisufruct of ooie- fifth of 
the estaX&.-^Mwiitjg&mery et'ux. v. MHUken et va., b Smedes-and Mar* 
shali*sR*rP*Ul. Mw. (Id4e.) 



LEGISLATDRE— GRANT ' Ot'. 

A grant, 'Ky the Legislature, in consideration of expense-s to-be 
incurred by the grantees, and in contemplation of a public benefit, of 
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tbe exclusive right of erecting a bridfe, and taking tolls, to reimbune 
such expenses, within certain limits, for a limited time, is not ^monopOlfj 
in ,the odious sense of that term. 

Such a grant is in the nature of a contract, which may not be. im- 
paired. 

The Court 'will give to its stipulations such construction as will carry 
them into full effect.— TAc Erifield TollBridge Co. v. The HaHford ^ 
New Haven Bailroad Co,, 17 Cannecticut R., p. 40. (184T.) 



LEVY— STEAMBOAT. 

A steamboat, among other property, was levieo on by writ of attach- 
ment, but by agreement between the plaintiff in the writ and the master 
of the boat, the boat was to proceed on its voyage, and on its return, to 
be delivered to the sheriff subject to the wr!t : He/d, that the lien was 
not thereby extinguished, but subsisted as between the parties to the 
suit. — Conn v. CablmU, 1 Gi/man^s jR., p. 531. Ills. {Iti46. ) 



LIEN. 

A lien for the consideration of lan^ sold^ is not waived or lost by 
accepting a check on a bank for the amount which is not paid, but re- 
turned to the drawer, and note taken. — Honore*$ Ex'rs, v. Barnioell^ 6 
Ben Monroe's R., p. 67. Ky. (1846.) % 



LIFE INSURANCE— ERRONEOUS STATEMENT. 

An erroneous statement was made to a Life Insurance Company, by 
or through their agent, as to A. 's interest in his son's life ; upon which 
the Company granted a policy to A.. After the son's death, the Com- 
pany discovered the error and refused to pay the sum insured. A bill 
filed by A. to have the mistake rectified was dismissed, because the* 
evidence did not show, distinctly, whether the mistake arose from the 
agent's inadvertence, or from his having been misinformed by A. — Par* 
sens V. Bignold, 13 Simons' Ch. R., p. 518. Rng. (1846.) 

The plaintiff held certain copyhold and leasehold tenements, at Wins- 
combe, in Somersetshire, under the Dean and Chapter of Wells, for the 
lives of his son James Parsons and another person, and certain leirse- 
hold tenements at Paxton, in the same county, for different lives, under 
Lord V/yndham ; and being desirous of insuring the life of his son 
James, for £1000, he went to the oilice of the Norwich Union Life In- 
surance Society at Axbridge, and, after some conversation relating to 
the proposed insurance had taken place between him and one Norvill, 
the agent for the societv at that plaoe^.the latter inserted, in a printed 
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fenn, the age of James Parscms, wad all the other particulars required 
by the society, to be declared by persons desirous of effecting insuc* 
ances in their office, except the nature of the plaintiff's interest in his 
son's life ; which the agent added' after the plaintiff had signed the de- 
claration and quitted his office. The declaration was transmitted to 
the society in London, and a policy, dated the 17th of August^ 1840, 
was thereupon granted. 

In April, 1841, James Parsons died ; and the Insurance Sociefy hay< 
ing refused to pay the £1000, the plaintiff brought an action for it 
against Bignold, their secretary ; to which Bignold pleaded that the 
nature of the plaintiff's interest in his son's life, was not correctly set * 
forth in the declaration made by him on effecting the policy. And it 
appeared from a copy of that document which the plaintiff afterwards 
obtained, that the plaintiff was therein stated to he interejpted in his 
son's life, in respect of a leasehold estate held under th^Desm and 
Chafer of Wells, and of another leasehold estate at Paxton, neld uiider 
Lord Wyndham. 

The bill alleged that the statement relative to the estate at Paxton» 
was a mistake on the part of Norvill, and was inserted, by him, without 
the plaintiff's authority, knowledge or privity, and in his absence and 
after he had signed the declaration ; that the plaintiff never stated, to 
Norvill, that he had any interest, dependent on his son's life, in any 
property at Paxton ; but, on the .contrary, told Norvill that his son's 
life was not in Ae property at Paxton. The bill prayed that the mis- 
take might be rectified, or that Bignold might be restrained from avail 
ing himself of it by way of defence to the action. 

Bignold, in his answer, said that the declaration contained a false 
and fraudulent representation as to the state of James Parsons' health, 
and therefore, the policy was void ; and that he believed that the state 
ment in the declaratiqji relative to the plaintiff's interest, was made, 
not without the plaintiff's knowledge or privity, but by his direction 
and at his dictation. He admitted, however, that he had received 
a letter from Norvill, stating that he filled up the declaration after 
the plaintiff had signed it ; that he should not have known that the 
plaintiff had property at Paxton, unless the plaintiff had told him so ; 
but he could not undertake to swear that the plaintiff told him, that his 
son's life was in that property, and that the entry to that eflfect must 
certainly be an error on his part. The defendant added that he did 
admit or believe the statements in the letter to be true, and that, if 
Norvill did fill up the declaration as stated in the bill, be did so as the 
agent, not of the Insurance Society, but of the plaintiff. 

The substance of Norvill's evidence in diief was, that, the plaintiff 
must have mentioned to him the property at Paxton, otherwise he should 
not have entered it in the declaration, for he should not have known 
that the plaintiff had property there ; that he filled up the declaration 
about an hour after the plaintiff had signed it, from his recollection of 
the plaintiff's statements j but couM not depose, with certainty, whe. 
ther they were correctly represented therein. On cross-examination. 
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he said that he could not swear whether or not the plaintiff told him 
that his son's life was in the Paxton property. 

BetheU (f* Prior, fer the plaintiff, said that Norvill acted impro- 
perly, in filling up the declaration after tl^e plaintiff had signed it, and 
it was quite plain that «he had made the mistake ; but that if it had 
been made by the plaintiff himself, the Court would have relieved 
against it : BaH v. Storie, 1 Sim. 4* Stu., 210, where the Court reformed 
an instrument at the instance of the party who drew it. 

* 

Anderson and Bacon appeared for the defendant : but 

The Vicb-Chancellor, without hearing them, said : 
In the case referred to, the real intention of the parties appeared 
from a written instrument ; and the object of the suit was to give effect 
to their intention, as it so appeared. But, in this case, nan constat, 
but that the plaintiff may have made a statement to Norvill, which 
fully warranted him to make the representations which he did in the 
declaration. The evidence does not go far enough. It does not show 
clearl3r, as it ought to have done, what it was that the plaintiff told 
Norvill relative to his interest in his son's life. In order to induce the 
Court to give relief, the evidence ought to have shown that the entry 
made by Norvill, in the declaration, did not correspond with the stated 
ment made to him by the plaintiff. 

Afler the policy has been granted on the footing of the statements 
contained in thb declaration, I do not see how this C6urt can interfere ; 
and^ there£>re, the bill must be be dismissed. 



LIMITATION. 

Poverty alone will not rebut the presumption of payment of a judg« 
ment after a lapse of twenty years. 

Proof of positive inability during the whole period would do so* 
Taylor v. Megargee, 2 Barr's R., p. 225." Pa. (1846.) 

Error to the District Court of the City and County of Philadelphia. 

Feb. 6, — ^The question here was whether the presumption of pay- 
ment from lapse of time was rebutted. -A judgment was recovered in 
1814. The present ^a.ySi. issued in 1842. The plea was payment. 
The plaintiff, to rebut the presumption, proved insolvent discharges an- 
terior to the recovery of the judgment ; his great poverty since ; pay- 
ment of his funeral expenses by others, &c. The only part of the 
charge of Stroxh), J., which appeared on the record, was the answers 
to defendant's points, which, so far as were decided, were : — 

1. Tliat the continued poverty of the defendant alone, is insuffi. 
cient to rebut the presumption of payment, without proof of demand of 
pa3rment, or some efibrt made by plaii;tiff to collect the debt. ' 



IM lAMSTATUKS, 

» 

Ad8*— -" Thi9 is not oorrect.'* 

2. That even if the jury believe thi^t the Qrigioal defendaDt wa* 
insolvent, yet in the present case there is a presumption that his debts 
have been paid, arising from the lapse of time, (26 years.) 

Ans. — " I cannot give this instruction." 

3. That the length of time which elapsedifrom the death of (he 
defendant in the original judgment, before the issuing of the present scir0 
facias, being more than fourteen years, bars the plaintiff's right of recor 
rery, under the provisions of the Act of 4th April, 1797. . 

Ans. — " I decline giving this instruction." 

These constitute the three last exceptions. It was said the charge 
explained these points, bUt was accidentally lost. 

Mimigomery ^ Todd, for plaintiffs. — ^The question is an open oiie in 
Pennsylvania. The presumption is twofold ; first, of payment, secotpd, 
of release. But mere poverty, however great, never has beefi held suf- 
ficient to rebut the first of these. In Whphume v. Gorges^ 1 Cqnypi^^ 
217, there was a trust for creditors of an absQonding debtor living undeir 
a feigned name, and the belief of .his friends of his ina,bility, a&d this 
was not con^dered sufficient. So it is said in Bum v. Freer, 2 MoU, 
C. R., 171, 176, 178, to prevail in case of rich and poor. Many other 
cases are to the same effect. 5 Verm.^ 236 ; 14 iSer^. 4* Rawle, 22 \ 
Lewis V. Van Buskirk, 7 Watts <J- Serg., 75 ; 2 WaUs, 213, 215, 217 j 
1 Yeates, 344 ; Sailor vr Hertzogg, 4 Whart., 298, case of a discharged 
insolvent. 

Oakford ^ Kennedy, for defendant. — ^The charge is npt feirly on thjd 
record, but even the point stated must be taken with the evidence, 
which showed positive inability. This, like any other circumstance, may 
rebut a prei^umption of fact. Fladon v. Winter, 19 Ves,, 196, n. ; 
WiUcinson on Limit,, 9 ; Winn v. Wearing, there cited, and in 19 Fe«., 
there was a' lapse of fifly years. The rule is well settled, Mayor v. 
Homer, Cawp, 109 ; TUghman v. Father, 9 Watts; 442 ; 2 Cranch, 180 j 
6 Cowp,, 401. 

F^b. 25. — Pex Curiam. — It is* difficult to see what the Act of 1797, 
■to limit the duration of a decedent's debts, had to do Vith a question of 
presumptive payment raised by lapse of time, or what the jury had to 
do with the interpretation of the rule of presumption* It was the buai- 
ftess of the Court to interpret it, and for the jury to apply it thus inter- 
preted to the evidence. The material question raised by the assignmept 
of error is," whether the mere poverty or insolvency of the defendant 
was sufficient to rebut the presumption, from the lapse of twenty years. 
The cases quoted on the part of the plaintiff in error, show that neither 
the one nor the other can do so, unless it be such as to have created an 
abiding inability to pay during all the time. A man may be poor or 
insolvent, and yet contrive to pay a debt in twenty years. Whilaun^ 
V. Gorges, is |jnuch stronger in circumstances of extreme destitution 
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ll^^ ^ cfisp it^fore u^,y^tf 'X(^4 ^]^?Boa9.nGH held, that the pre. 
fjUinpiion of (i^3(;n\ent was i?iot rebutted by thenj, • axi^ Pl<idm v. Wint^ 
is: pQosistem wixh it. A 4^btor dQubt^es^s cannot pajr. when he has nei- 
thex the niefi,Dfs opr an opportunity to pay; but that' was not the case 
Jiere, The defendant had ample opportunity, and, ^Kough poor, the 
proof is that he was not all along entirely, destitute, thogh ha died so. 
JpoK ei:rar, thexefore, in directing that insolvency or poverty alone might 
l^ebut the prej^umptiooj^.the cause naust be sent to another jury. 

Judgment reversed, and (^vemr^ dp novoawarded. 



LIMITATION OF STATUTE. 

An epdorseameot of a partial paynoenXy ia, the I^Ad)vrjting of the 
hOkder of a note, without other proof that a payment was made at the 
^^^ meoUcfc^d In the endorsement, is insufficient to interrupt prescript 
tion. — Splane v. Daniely ll RohinsorCs La. R.^p, 449. (1846.) 

Afsb^i, fronvthe District Court of 1^. Landry. — ^^oyce, J. 

Splane, appellant, 'pro se, 
Lewis, for the defendant. 

MoRPHY,. J. — ^This aqtiou is brought upon a promisso^ note for 
85T^ 57, drawn by Curtis & Daniel, to the order of Babcock, Gardi- 
ner & Co., and by the latter endorsed to the plaintiff, without recourse. 
The note bears date the 16th February, 1833, is payaoie six months 
after date, a-nd draws interest at eight per cent per annum from matu- 
rity until paid. On the back of this note, a credit is endorsed in the 
handwriting, of the plaintiff* for two hundred dollars, received of B. C. 
Curtis, on the 14th of February, 1835. To this demand, the defend- 
ant) among other means > of defence, sets up the plea of prescription. 
He. had a judgment below in his favor, from which the plaintiff appealed. 

More than five years have intervened between the ijnaturity of the 
note sued on, and the inception of this suit, which was brought only in 
Nov^niber, 1839 ; the defendant's plea must prevail, unless prescription 
is shown to have bean interrupted in one of the modes pointed out by 
law. The credit endorsed on the note being ic^ the plaintiff's own 
handwriting, cannot avail him, unless he shows that the payment was 
made to him at the time therein mentioned. This he attenipted to do by 
examining Charles Gardiner, a member of the firm of Babcock, Gardi- 
.ner & Co., from whom he had received this note for collection, and by 
whom it was subsequently transferred to him. This witness states, 
that on the books of the .firm, ther-e is, on the 14th of January, 1837, a 
credit in favor of the plaintiff for $410, on account of this note. He 
does not recollect when the transfer of this note was made to the plain- 
tiff, but believe^ it was after the payment of this sum. Nor does he 



152 LUNACY — COMMISSION — ^PARTIAL KESCISSION OF^ BTC. 


t • 

mention whether any other sum was paid at the time of the transfer. 
Another witness, B. A'. Curtis, the former partner of the defendant, and 
the very person who is mentioned as having made the payment on the 
note, was also examined on hehalf of the plaintiflT. No direct interro^ 
gatory was put to him in relation to the time and circumstances under 
which this payment was made ; but, in answer to the general interroga- 
tory calling upon him to state all facts that might be important to 
plaintiff) he says, that there is a credit of two hundred dollars endorsed 
on the note, without stating when this payment took place, or if it was 
made by him. This e^^idence does? not authorize us to reverse the 
judgment of the District Court. 

Judgment i^imied. 



LOTTERY TICKETS— INDICTMENT. 

An indictment for selling lottery tickets need not set out die tickets 
sold. 

And it is not 'necessary in such an indictment to give the names of 
the persons to whom the tickets were •sold, it being alleged that their 
names were unknown to the juroA.— TAe Peoplp v. Taylor, 3 Denials, 
B.yp.99. N. Y. (1848.) 

(BsoNSON,* C. J., cited The People v. Adams,'!! WeruL, 475 ; The 
State V. Hunger, 15 Vl., 290 ; The State v. Siucky, 2 Blackf., 289 ; 
State V. Maxwell, 5 Black/., 230 ; Butler v. The State, 5 Black/., 280 ; 
2 East C. L., 651, 781 ; Rex v. Walker, 3 Camp., 264 ; The U. S. v. 
La Costa, 2 Mason, 129.) 



LUNACY— COMMISSION— PARTIAL RESCISSION OF. 

Where the Chancellor becomes satisfied that a person who has been 
found to be a lunatic, upon an inquisition issued out of the Court for 
that purpose, has so far recovered his reason as to be capable of dispos- 
ing of his. estate, by will, with sense and judgment, he has the power to 
suspend the proceedings against such lunatic, partially, so as to enable 
him to make a will. 

But the Chancellor will direct such will to be made under the su- 
perintendence of some proper officer of the Court, in order to guard 
such a testator against the immediate exercise of any undue or impro- 
per influence. 

The Court of Chancery has the power to suspend the operation of a 
commission and an inquisition, in a case of lunacy, so far as to allow 
the individual, who had been found to be a lunatic, to make a testa* 
mentary disposition of his property ; without discharging the proceed- 
ings entirely and restoring him to the full control of his property for 
every purpose. — In re Burr, % Barbour's Ch. R., p. 208. N. Y, 
(1848.) . 
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This was a petition, by Charles Burr, to supersede the oonunissioii 
of lunacy so far as to Enable him to make a will disposing of his estate 
in case of his death. By tJie death of his father, in 1844, the petitioner 
became entitled to a very large estate ; consisting mostly of personal 
property. At that time his mind had become so far impaired by irre* 
gular habits, and the neglect of those who should have watched over 
and protected him, that he was found to be of unsound mind; so as to 
be incapable of managing his person and estate. A committee of his es- 
tate was therefore appointed. And the Chancellor had directed another 
person to be appointed the committee of his person, with a liberal al- 
lowance to the petitioner for his support and travelling expenses ; and 
with directions to the committee of his person to employ a competent 
man as a travelling companion, and othitwise to assist in keeping him 
out of difficulty, and to endeavor if possible to restore his mind to its 
former strength and vigor. Burr subsequently presented a petition, 
accompanied by the affidavits of several respectable liken who had been 
in the habit of seeing and conversing with him for the last two years, 
stating that his mind was so far restored that he was now competent to 
make a judicious and valid disposition of his estate by last will and tes- 
tament ; and that he was desirous of disposing of his estate by will in a 
different manner from that in which i( would be disposed of, by law, in 
case he should die without a will. He therefore prayed that he might 
be allowed to attend in open Court, oj before some master or other offi- 
cer thereof, .for the purpose of being examined as to the state of his 
mind and his competency to make a valid will ; and that he might be 
authorized and allowed, under the personal protection and superintend" 
ence of the Court, or some officer thereof, to make a will, and thereby 
to dispose of his estate, in such way and manner as he might desire, 
under and in conformity to the laws of the state ; and that the commis- 
sion and inquisition, &c., might be so far suspended as to allow him to 
make such a will. , 

The Chancellor. — I have duly considered this petition, and have 
examined and conversed with the petitioner for the purpose of ascer- 
taining the state of his mind. And I am satisfied his mind is so far 
restored as to enable him to dispose of his estate by will with sense and 
judgment ; provided he is allowed to do so under the superintendence 
of some proper officer of the Court, to guard him against the immediate 
exercise of any undue or improper influence. It also appears, from th* 
petitioner's statements^ as to the situation of his family connections, that 
all his personal estate, in case of his death without a will, would go to 
^e surviving brother and sister of his deceased mother, as his next of 
kin; one of whom is a man of great wealth. And there are a great 
number of first cousins of the petitioner, the children of deceased bro- 
thers and sisters of his mother; some of which cousins, as he states, 
have peculiar claims upon his bounty, on account of the kindness and 
care which their deceased parents bestowed upon him when he was in 
r.a situation to need it. But as the statute of 'distributions, in this state, 
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doed not allow of' representation among collateral relatives cf ttte de« 
cedent, beyond nephews and nieces, none of his cousins will be entitled^ 
to share in his personal estate, if he should die in the lifetime, either of 
his uncle or of his aunt. Although such In event is 'very improbable^ 
he should unquestionably be permitted to make a will, disposing of his 
estate according to his own wishes, if his mind is not now unsound so 
as to render him incompetent. 

I think the general state of his mind has greatly improved since tl^e 
finding of the inquisition, in this maitter, more than two years sinci^* 
And if a commission were to be issued against hirp, at this, time, he 
would not, probably, be found to. be a person of un^und mind* But a|i 
his mental powers are not yet fully restored to their original strength 
and vigor, it might not be a dilcreet exerojse of the power of the Court 
now to discharge this committee, and restore him to t|;ie^ entire control 
of his property, and thereby leave him exposed to the arts and devices 
of these who might be disposed to take advantage of the weakness q( 
his mind, to defraud him of his estate. 

, The only question in this case is as to the power of this Court to susr 
pend the operation of the commission, and of the inquisition, so far as tp 
Ullow him to make a testajpoentary disposition of his property, withoi;^ 
discharging the proceedings agamst him entirely, and restoring him to 
the full control of his estate for every purpost. But upon a careful 
examination of the question, I think the Court hs^ the power to dis- 
charge the proceedings against him partially ; retaining the control of 
his property so far only as may be deemed necessary to protect the 
same for his benefit. This has* frequently been done by the Court ip 
the case of habitual drunkards, who had been found incapable of go- 
verning themselves and managing their property, and who were actu- 
ally endeavoring to abandon their former degrading habits ; but who 
had not yet so far overcome the cravings of their diseased appetites as 
to render it safe to put their property wholly unper their control. The 
case under consideration is similar in principle ; although the petition- 
er's original incompetency did not arise entirely from his indulgence in 
the use of intoxicating liquors, but was pnxituced} in a great measure, 
by other causes, which are now removed. 

I shall therefore direct an order to be entered, to discharge the peti- 
tioner from the commission and inquisition, and from the control of the 
committee of his person and of his estate, &o far as to permit him to 
make a will under the advice and with the sanction of the VicerChan- 
celloT of the fourth circuit, disposing of his property, or any part of it, 
afler his death, in such manner as he may think proper ; which will he 
is to be at liberty to revoke and cancel entirely without such sanctiap. 
But he is not to revoke such will in part, nor make a new will, without 
the advice and sanction, of such Vice-Chancellor, or of one of the justices 
of the Supreme Court to be elected under the provisions of the present 
oonstitution of this state^ until the control of his property shall bd fuUy 
restored to him, or until the further order of the Court. 

Such an order will of course be without prejudice to the rights of 
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th^ petitioner's heirs at law, or next of kin, to contest the validrty of 
bis will, if he should make one, and should die leaving it unrevoked. 
The sole object of the order being to remove the tebhnical objection, 
that a person who has been found by inquisition to be incapable of go- 
verning himself and managing his affairs, is legally incompeteni to 
make a valid will, while his person and property are under the control 
of the committee appointed by the Court. 

MALPRACTICE. * 

R is not a punishable offence, by the eommon law, toperfonn an 
operation upon a pregpant woman, with* her consent, for the purpose of 
procuring an abortion, and thereby to effect such purpose, unless the 
woman be quick with child. — Commantoealth v. Parker^ 9 Meicalf^s i2., 
p. 263.^ Mass, (1846.) 

(Shaw, C. J., cited 1 BL Com.j 129 ; 3 Jn^.,50 ; BracUm, 121 : ; 
Hawk.y c. 31, sic, 16 ; 1 GabheU's Crinu Law, 519 ,- 15 Pick., 256.) 

MARRIED WOMAN— NOTE OF. 

Where goods are furnished to a married woman, on the faith of hef 
feparate estate, or she executes a note as the surety of her husband, 
there, is such a moral obligation to pay the debt, as will support an a&r 
lion at (aw on a promise to pay, after the coverture has ceased. 

Where a married woman, having a separate estate, executes a notf 
10 her own name, it is prinia facie evidence that the goods were fur- 
Dished, or credit given on the faith of her promise.-^ Vance v. Wells ^ 
Co., 8 Alabama R., p. 399. (1846.) 

MERCANTILE FIRM— REAL ESTATE 

* 

A mercantile firm may purchase real estate in the name of the firm, 
and the property so purchased may be sold by the sheriff under a fi, 
fa. against the firm. — Hunter v. Martin, 2 Richardso7i*s R., p. 541* 
S. C. (1846.) 

Before O'Neall^ J., at Barnwell, Fall Term, 1845. 

This was an action of trespass to try titles. It appeared that McKie 
& Ppag, a mercantile firm in the town of Aiken, purchased the lot of 
land which was in dispute, from one B. M. Rogers, who conveyed it to 
them in their copartnership name. William Adger recovered a judg- 
ment against them- and the lot was sold under the fi. fa., and the 
plaintiff became the purchaser. The sheriff conveyed to hixn on the 
7th August, 1843. 
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His Honor charged the jury, that partners in trade miriit acqui]?e 
real estate in their partnership name, and that the sheriff s sale of it 
under an execution against the firm would convey all their estate. The 
jury found for the plaiptifif. 

The defendant appealed, and now moved for a new trial, on the foU 
lowing grounds. 

1. Because his Honor erred in charging the jury that McKie-& 
Poag, partners in general merchandising, could take a title in real estate^ 
without special authority or contract to that effect. 

2. Because his Honor erred in charging the jViry, that the sheriff, 
under judgment and fi, fa, against McKie & Poag, partners in general 
merchandising, could sell and convey the fee simple of the land in 
question. 

Bellinger^ for the motion, -- 

Batisketty contra. 

Curia, per O'Neall, J. — This Court concurs with the judge below, 
on the exceptions to his charge. 

The motion is distn^sed. 



• MISREPRESENTATIONS. 

Where A. sold B. a farm, and agreed to receive, in part payment 
thereof, a lot owned by B. in Illinois, with the value of which A. was 
unacquainted ; and B. thereupon made false representatitos as to the cha* 
racter, situation and value of the Illinois lot; to induce A. to take the same 
in part payment for the farm sold ; which A. accordingly did, allowing 
B. for the Illinois lot a sum greatly vbe/ond its value : ileldy that A. had 
an equitable lien upon the farm sold by him, for the amount of the 
di^rence in value between the Illinois lot, as it really was, and the 
value, as it would have been, had B.'s representations been true ; with 
interest on such difference. 

If a vendor of land, knowing that the purchaser is unacv^uainted 
with its situation and value, makes a- false representation as to any mat« 
ter which, if true, would materially enhance the value of the property, 
he is, in equity, bound to make his representation good. 

Where a party has been defrauded by another, in the purchase or 
sale of property, he may rescind t^e contract, so as to restore the par- 
lies to the same situation they were in when the contract was made ; or 
he may affirm the contract, so far as it has been'executed, and claim • 
compensation for the fraud. 

Where, by the fraud of the vendee, a part of the price of the estate 

sold in fact remains unpaid, although the vendor supposed he had been 

. paid in full at the time, there is no waiver of the equitable lien for the 

part of the price that actually remained unpaid. — Bradley v. Bosley, 1 

Barbour's Ch. R,, p. 1^5, N. Y. (1847.) 



(Chandler cited Jobbing y. Dooleyy 1 li^erg., 289 ; Dvnal v. Rm$^ 
2 Munfard, 290 ; Bedford v« Hickman^ 5 Ca//, 236 ; ArUhmy v. Oil. 
flcr«, 4 Ca//, 489 ; CoUard's Heirs v. Groom, 2 J. J. Marsh., 487 ; 
MeFerran v, Taylor, 3 Cranch, 270; Pra« v. Law, 9 Cranch, 458; 
Stmpson V. Hawkins, 1 Dana, 305 ; «7bne« v. Shackelford, 2 jBz^^, 412 ; 
Fisher's Heirs v. JTa^, 2 j&i&^» 434 ; TFbcx^cocA: v. ^enneft, 1 Couieii} 
711 ; PFoodi V. I/a//, Dc». jEjt. 22., 11.) 

MORTGAGE. 

Where one purchases land which is subject to a bond and mortgage 
executed by his grantor, and in his deed assumes and agrees to pay the 
mortgage, he is liable to his grantor to pay the same as a part of the 
price or consideration of the land. 

As between him and the mortgagor, the latter thereupon becomei 
a surety for the former, in respect of the mortgage debt. 

The obligation of the purchaser (o pay the debt, enures in equity to 
the benefit of the mortgagee ; and he may enforce it against the pur- 
chaser, to the extent of the deficiency, in a bill to foreclose his mort- 
fage. — Blyer v, MonhoUand, 2 Sandford's Ch, R., p. 478. N. F. 
1847.) 

(The Assistant VicE-CHANCELLoa cited Curiis v. Tyler 4* Allen, 
9 Paige, 432 ; 2 Rev. St., 191, sec, 154.) 

The interest of a mortgagee 9f lands, afler entry for the purpose of 
fereclosing the mortgage and before a foreclosure has taken place, can* 
not be transferred by an attachment and levy thereon as the real estate, of 
the mortgagee. — Smith v. People's Bank, 24 Maine R.,p. 185. (1846.) 

{Fuller cited 12 Mass., 618; 4 Kent, 153; 4 Pick., 131 ; 20 
Mi^, 117 ; 19 J\Iaine, 433 ;' Potoell on MoH., 221, 245 ; 11 Johns,^ 
638 ; 15 Johns., 319 ; 8 Pick., 336 ; 19 Maine, 99 ; Dough, 61f ; 4 
Conn., 235 ; ^ Pick., 484 ; 4 Johns., 41, 221 ; 19 Pick., 846 ; 12 
Pick., 57 ; 14 Pick., 399 ; 3 Mete., 89.) ^ 

The mortgagee of lands handed over the deeds to his attorney^ 
The mortgagor paid the principal and interest, and the lands were re- 
oonveyed to him. Held, that the attorney could not retain the deeds 
against him, as a security for the expenses of the transaction due from' 
the mortgagee to the attorney : and that the mortgagor, having, under 
protest, paid such expenses to the attorney in order to get the deeds 
back, might maintain assumpsit for mcmey had and received against the 
attorney for money so paid : and that the attorney was a principal ia 
the transaction, and could not allege that the action should have been 
brought against the moTig&gee.^~ Wakefield v. Newborn, 6 QueetCs^ 
Bench R.,p. 276. Eng. (1846.) 
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Where mortgaged premises are sold, subsequent to the d«ie. of the 
mortgage, to different purchasers in parcels, such parcels, upon a fore- 
closure of the mortgage, are to be sold in the inverse order of their 
alienation ; according to the equitable rights of the different purchasers, 
-as between themselves, in reference to the payment of the mortgage, 
which is a lien upon the equity of redemptioD in all the parcels. — Stity^ 
vesant v. Hall et al.y 2 Barbour's Ch. 22., p. 151. N. Y. (1848.) 

(The Chancellor cited Hartley v. O^Flakeriy, Lloyd Sjr Goold^s 
Rep. Temp, Plunkett, 208 ; Conrad v. Harrisoriy 3 Leigh, 532 ; N. Y. 
Life Ins. and Trust Company v. Minor and others^ 1 Barbour CA.,#353 ; 
Snyder v. Stafford and others f 11 Paige, 71.) 

A. made a mortgage to B., and by the same deed, A. and C, his * 
sureties, covenanted for payment of the mortgage money. B. recovered 
the amount from C, pBeviously to which he lent a further sum to A., 
and took a further charge for it on the mortgaged property. Held, that 
C. could not compel B. to assign the mortgage to him, unless he paid 
off the further sum. — Williams v. OweUy 13 Simon's Ch. R-, P' 597. 
iSng. (1846.) 

Robert Roberts mortgaged leasehold property to David Evans, to- 
secure £300 and interest, and, by the same deed, joined with three per- 
sons, his sureties, in covenanting to pay the principal and interest to 
Evans. Evans took a further charge on the property, for securing 
j&lOO and interest, and, afterwards, ^covered the money due on the 
Btifortgage from the sureties. 

The suit was instituted by the sureties; and the question was, 
whether they were bound, to pay off the £100 and interest in order t6 
entitle themselves to have the mortgage assigned to them. 

Purvis ^ Heathfield, for the plaintiffs^ said that, if a surety paid the 
d6bt of his principal, he was entitled' to the benefit of the securities held 
by the creditor, and that the creditor had no power « to prejudice .the 
rights of the surety by engaging in another transaction with the princi- 
pfel* to which the surety was not privy ; and, therefore, Evans was not 
entitled to tack his furth^ charge to his mortgage. — Ccpisv. Middleion. 
Turn. Sf Russ., 224. 

Stuart Sf Piggofi, for Evans, said that the right which the sureties 
had, was to stand in precisely the same situation as the debtor was in 
at the tfme when the debt was paid off; and as, at that time, the cre- 
*ditor had a rights as agaii^t his debtor, To tack his further charge to his 
tnbrtgage, he had the same right as against the sureties : and, therefore, 
they must pay oflTthe further charge, before they could call upon the 
creditor to assign the mortgage to ih^m.-^Hodgson v. Sham^ 3 Myhm 
4^ KeeUi 183. 

The ViCB-CHAiWJELf.oH. — The equity of redemption w&s reserved to 
the mortgagor and not to the sureties. Their suretiship was created 
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fiy the covenant at the end of the .deed, and there was no stipulation 
in it that prevented the mortgagee from making the further Advance. 
Therefore there was nothing to prevent the mortgage^ from lending u fur- 
ther sum of money to the mortgagor. And, that being so, the right of the 
sureties to stand in the place of the mortgagee, was subject to the right of 
the mortgagee to make a further loan to the mortgagor, and to take a fur- 
ther charge on the property, for securing it. Under these circumstances 
my opinion is, that the sureties must pay off the £100 and interest, as 
well as the jBSOO and interest, in order to entitle themselves to have 
the mortgage assigned to them. 

MORTGAGE— NOTES. 

Where the holder of one of a series of mortgaged notes endorses ^.le 
note to a third person before due ; and after its * maturity and non-pay- 
meot, takes it up, and becomes again the holder thereof, he will not 
thereby lose his recourse upon the mortgaged premises, but will be 
tttbstituted again to his original rights. — Terry v. Woods ^ 6 Smedes ^ 
MarskaU's R,, p. IZ9. Miss. (1846.) 

(Clayton, J., cited Bayhy on Bills, 142 ; Callow v. Latorence, 3 
M. «J- S., 05v) 

MORTGAGE-^SURETY^THIRb PERSON. 

A mortgage given to a surety to indemrtify him against loss, will . 
pass to a third person, who paid the money for the surety on the faith 
of an agreement, that the mortgage should be assigned to him. — Brien 
V. Smithy 9 Watts ^ Sergeant's 12., p,fiS. Pa, (1S46.) 

< 

Error to the Common Pleas of Adams county. 

John L. Smith, assignee of Alexander Neill, against John McPher< 
son Brien. This was a scire facias sur mortgage, in which the de- 
fence was made by the judgment creditors of the defendant. 

On the 14th November, 1840, John McP. ^^en, the defendant, gave 
his note, with James A. Buchanan and Alexander Neill, as sureties, to 
the Bank of Hagerstown^ for $7000, payable at sixty days after date. 
Brien made partial payments on the. note ; and on the 2rst Decembeir, 
1842, there being still due upon it $5028, he executed a mortgage, oii 
which this suitVas brought by Alexander Neill, to indemnify him as 
surety. In the following May, Brien was declared insolvent according 
to the laws of Maryland ; and Neill, being the only responsible party 
(0 the note, was called on to make provision for its payment. In this 
state of things, Neill being required to pay the money due on the note, 
•his principal and co-surety both being irresponsible, an 'arrangement 
was made between hi'm and the plaintiff in this suit, John L. Smith, by 
which Smith was to furnish the money to pay the note to tke bank and 
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toke an assignment of the mortgage, to be executed by NeilL In pur- 
suance of this arrangement, according to the evidence in the case. 
Smith paid the amount due on the note subject to the ord^r of Neil^ 
who applied it to the payment of the note ; and on the 6th of June 
following, executed an assignment of the mortgage to Smith, who clEdm- 
ed to recover in the present suit a judgment agamst the mortgaged pre- 
mises, for $3058 58, on account of the money which he paid for the 
use and relief of Neill. 

The defendant contended that, by the payment of the note to the 
bank, the mortgage given as an indemnity to Neill, the surety, was ex- 
tinguished ; that Smith, therefore, acquired no right by the assignment 
of it, and consequently could not recover in this 'suit ; and especially 
as the money was paid on the 23d of May, and the assignment was 
not made until the 6th of June. 

The Court below (Durkee, President,) instructed the jury, thai 
the plaintiff had a clear and indubitable right to recover. 

Cooper, for plaintiff in error, contended, that the payment of the 
debt by Smith to the bank, on the 23d May, extinguished the mortgage, 
and there was nothing afterwards, on the 6th June, to assign to Sie 
Rawle, 252 ; Story's Eq,y sec. 1013. 



Smyser ^ Reed, contra. Whether the mortgage was extinguish- 
ed by the payment of the debt depended upon the agreement and in- 
tention of the parties. — 6 Johns. Chan., 395 ; 4 Whart., 410 ; 8 Waits, 
148 ; Pitman on Prin. and Surety, 40 Law Lib., 93. Here the as- 
signment was made in pursuance of the original design of the parties, 
and was the consideration for the payment of the money. 

- Per Curum. — The plaintiflT^mith, stands in the place of Neill, the 
mortgagee ; and why shall he not have the same remedy ? Because, 
says the defendant's counsel, the condition of the mortgage watb to save 
harmless Neill, and not Smith, his assignee, who paid the original 
debt ; and it consequently has not been broken. But the payment of the 
debt for which Neill was surety was in effect his payment, and not the 
payment of Smith, who^mished the money at his request, and on the 
security of the mortgage. Had Neill received this money in the first 
instance, raised as it was on the security of the mortgage, and paid it 
in extinction of the, original debt with his own hand, there would not be 
a doubt that the contingency had happened to his disadvantage, against 
which the mortgage was a security ; and it happened* in eSect, when 
Smith paid it with the consideration of the assignment. The money 
which constituted that consideration was Neill's money ; and the pay- 
ment was his. That is not all ; for Neill is ultimately bound to Smith 
for so much paid to his use at his request : and in every aspect the 
plaintiff is entitled to recover. i . 

Judgment affirmed* 
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MURDER— INDICTMENT. 



Under an indictment for murder, the jury may find the prisoner 
guilty of the lesser ofience of manslaughter, either vduntary or mvolun^ 
tary, and the verdict will be legal, although there is no count for man- 
slaughter* in the indictment. — Reynolds ▼. 7%e State of QeorgiOt 1 
Keiip's R., p. f^2. Go. (1847.) 

(Wabxeb, J., died I RusiteUon Cnmes^ 474 ; 1 Hale, 449; 2 Hak^ 
302; 1 CkOti/'s Crtm,Lau>y 208.) ' . 

NAME— SIGNATURE— ERASURE. 

If the holder of a note made by a principal debtor and sureties, by 
an arrangement with the principal, supers the signature of one of the 
«ureties to be erased, the note is still valid against such principal. — The 
People V. Call, I Denio's 22., p. 120. N. Y. (1846.) 

NAME— SIGNATURE— INITIALS. 

A party signing a written instrument with his iniUab, btending 
thereby to bind himself, is as eflectually bound as he would ' be by 
w»ting kia name in full. — Palmer v. StephenU, 1 Demo'$ R-rP* 471* 
jr. r. (1846.) 

{Jenkins cited Merclutnts' Bank-y. Spicer, 6 Wend,, 443 ; 8 Ve^, 
185 ; Broum v. The Butchers' ^ Drovers' Bank, 6 Hill, 443 ; 5 John. 
JR., l45 ; 1 Moody ^ Malk., 516 ; 5 Maide ^ Sebo., 848. 

BsARDSLBT, J., cited Mer^iants^ Bank v. Spicer, 6 Wend,, 443 ; 
Brown v. The Butchers^ ^ Drovers' Bank, 6 HUl, 443 ; WUliatnson v. 
Johnson^ I Bam. 4* Cress,, 146 ; Bank v. Flanders, 4 JV. Hamp, R*, 
289, 247.8.) * 

A new trial win not be granted, because the jury, by a committee 
of one or more of their body, communicated with the judge,' relative tc» 
the cause with which they were charged, puhUcly, in open court, and m 
(ks presence of the parties or their attorneys. The publicity of the com- 
munication guards it from all objection as well as all impn>priety.— 
Dent ▼. King el dL, 1 Kelly's R., p. 200. Ga. (1847.) 

NEXT OF KIN. 

i 

No degree of legal or moral guilt or delinquency h sufficient to ex*' 
dttde a peracoi from the administration^ ad the next of kia, in the 



of preference given by the statute, unless such person has been actually 
convicted of an infamous crime. 

Where a surrogate has a discretion, to select between two or more 
^idividualjs of ^e same qiass, he may properly t^e ink> con§idfii^tion 
moral fitness ^in making such selection. — Cwpe v. Lojperre, 1 iarbaur^M 
CA. JB,,p.4$. jy. 1. (1847.) 



NON-RESIDENT, 

A non-resident being sued in a: State Court, for a sum exceeding 
jBve*hundred dollars, is entitled, under the Act of Congress, on the per- 
fermance of the necessary requirements, to have the suit transferr^ to 
the next term of tiie United States Circuit Court for th^ district where 
he was sued ; and on proper application to the State Court, it will be- 
orvor for that rGourt to refuse the transfer. 

Nor jvill it .make any difference if such pon-.resident be sued as 
executor ; he lyill still be entitled on the proper showing, to the removal 
of his cause to die United States Court. 

If the United States Court, and the State Court wherein such non. 
resident be sued, commence their session on the same day, a fair con- 
struction of the: Aot of Congress will give the non-resident the right to 
have the transfer made and returned to the next succeeding term of the 
Court. — HiU V. Bendersmp 6 Smedes.^ MarshalTs ^.^ p» 351* Miss. 
(1846.) ' 

( Yerger cited 1 Story^s Laws of the XJ, S., 57, sec. IJJ i Campbell v* 
WaJHen^s Lessee, Mar, ^ Yerg., 266.) 

NOTARY^LI ABILITY>^ 9P; 

Where nptes given for the price of sl trjiet of Wbd are left in 
de|»03it with the notary by whom the act of sale was drawn up/ the 
«otes or their prooeeds'to be delivered to the vendor when the property 
sold shall be released from^certaih incumbrances, and the notary places 
them in a b^nkf for. collection, and suffers theim t9 rexpaJA th^re nfter 
the bank hacjl .suspended specie payments, until the jnaH^rs paid . them 
ifi the depxeciatea Aotes of the bank, he will be ji^espoiisible to tine ven- 
dor for the fuU arpount of the UQtea.-^J}ujpeux v. fife Cre^rs», 7. Rohm-- 
«wo»'* ia. /B,.^ Jp. 243. (1847.) 



NOTE. 

If 6 note, payable to a third person oi hearer, has been transferred 
be^defooditQl;, ||n4 he Jiias.tran^fenred H to tb&plmntiff, ^jth^^t.^i^^rs 
U, (4nmf^i^>.:^^ tl^e ; plaintiff gftemards procures jbh^ ^^r^jfff^ja^. 
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of the defendant by, stating to him, '' that it was a mere matter of ferm, 
and that by putting his name on it he would not be rendered liable there- 
for ;" testimony of these facts is admissible to show, that the endorse- ,^,, 
ment was mad^ without- consideration. ~i 
And if the'endorsemcnt of. the defendant was procured ujwn such I 
note by false pretences upon the part of the plaintiff, parol proof thereof , 
is admissible, and furnishes a complete defence. — Larrahee v. Fair' i 
fcnfe*, 24 -Maine iJ., j>. 363. (1846.) * « \ 

 

Assumpsit upon a note of which the following is a copy : 

« For tain© received I promise to pay to Thomas Q. Parkman, or bearer, sixty dol- 
lai», to be paid in one year from the date with interest. 

Qarland, Mau 6, 18^1. • DAVID DAVI8.'' 

On the back of the note was enaorsed " Thomas O. Parkman',' and 
*' Whitcomb Fairbanks with course." A statement of facts was made 
by the parties by giving the testimony of seyeral witnesses, they agree- 
ing, that the action should " stai^ for trial, if in the opinion oi the 
Court thejtestimony was inadmissible, or being admissible^ was in law 
not a sufHcient defence ; otherwise .a nonsuit to be entered.? One state* 
iiient in the report was thus : '< The witness," Davis, *^ further testiiiedy 
that his 6(ignature to the note was a fi}rgery, but so far as it ooncenu 
this action, it was admitted to b^ genuine*" 

CtUting argued fi>r the plaintiff, citing 6 Peters^ 51. 

McOrUUs argued for the defendant. 

The opinion of the Court was by 

Whitman, C. J. — The defendant is sued as endorser of a note ; aed 
it is admitted, that he endorsed it ; and that there has been due notice . 
to him of its dishonor. The defence Is, that he was inveigled into the . 
endorsement of it without consideration, and by false pretences. The 
note was payable to Thomas O. Parkman, or bearer, and by him en- . 
dorsed. The endorsement of it by the defendant was 'not, therefore, 
necessary to its transfer to the plaintiff; and the plaintiff had purchased 
it of the defendant without his endorsement. But afterwards finding 
there was likely to be some difficulty in recovering it, he applied to the 
defendant for his endorsement. To this the defendant at first objected. 
The plaintiff then states to him, that he was about getting the note dis- 
counted, and that it was necessary it should be endorsed by him ; that 
it was a matter of form ; that it was the custom at the bank to 
have the endorsement upon it, of every person through whose 
hands it had passed; and that by putting his i^amer upon it he 
would not be rendered liable therefor. Upon which the derendant en- 
dorsed it. There was other evidence tending to show bad faith on the , 
part of the plaintiff toward the defenc^ant in obtaining his endorsement. 

To this defence the plaintidf objected, alleging, that it was not com 
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potent for the defendant to avail himself of it, as it tended to vary the 
legal liability of the defendant created by his endorsement. The cause 
was submitted in the Couit below upon an agreed statement of faclB ; 
and ^ nonsuit was there entered, from which an appeal was taken to 
this Court. ^ 

It is very clear, that this defence does not come witbin^the principle^ 
that a contract in writing «hall not be varied by parol testimony. It 
may be, that, if the defendant had, at the time of negotiating or selling 
the note to* the plaintiff, upon a verbal agreement that in case of the 
failure of the maker to make payment he should not be responsible as 
endorser, it would be incompetent for him to make such proof in his 
defence. But here the plamtiff had accepted of the note, which was 
transferable by delivery, without the defendartt's endorsement. The 
contract between them was then finished and ended. The endorsement 
subsequently obtained, was, therefore, without consideration ; and this 
may also /be shown, between the immediate parties to a simple contract. 
The defence therefore was good upon this ground. 

And surely any party to a contract, even although it may be a 
specialty, may - give in evidence, to avoid liability under it, deceit and 
circumvention in obtaining it. In this case it is abundantly manifest 
that the defendant was led to place his name upon this note as endorser, 
when he was not bound to have done so, by false pretences on the part 
of the plaintiff. Upon this ground also the defence Was complete. 

Plavniaff wmswiL 

The holder of a negotiable note taken as collateral security, holds 
ft subject to 'all the equities of the maker against the party froni whom 
tb^ holder received it, . 

The holder of a negotiable note, though he has taken it «8 a colla- 
teral security, is entitled to recover from the maker, if the party from 
whom he received it took it for value, without notice of suiy matter that 
I rendered the note invalid as between the maker and the payee. — Pr^i- 
Uceetal v. Zaru}, 2 Grattan's jR., p, 262. Fa. (1846.) 

This was an action brought in the Circuit Superior Court of Law 
and Chancery for the county of O^to, by Prentice <fe Weissenger 
agamst Plato^ Zane, upon the following note : 

95437 50. PhiladelpMa, November 9S,183B. 

Five yean after date, I promise' to pay to the order of James H. Johftaon, fire 
diqMand four hundred and thirty-seren dollan and Hfty oents, withont de&lcation. for 
value reoaived. Flltott Zaks. 

• 

The defendant pleaded nil dehei, upon which plea issue was made 
up ; and upon the trial of the pause the jury found a special verdict, 
from which it appears, that the npte was executed and delivered to the 
payee, at the date thereof, in Philadelphia : that it was endorsed by the 
payoe \o one John Stivers in the city of Louisville, Kentucky ; and by 
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Mm delirered without his endorsement to the plaihtiffS) before the matu - 
rity thereof. The considBration for the transfer- of the note by Stiteis. 
to the plaiotifis is not stated in the special ve/diot, but the evidence on 
that pokit is given, from which it was agreed by the counsel, thatiho 
Court jnight draw such mferenoes as .the jury might have done ; and 
the Court below^ as well as this Court, were of opinion, that ^e note 
was transferred to the plaintiffs as collateral • security for moneys paid 
by the plaintiffs for Stivers ; and for liabilities they were under for him. 
It further appears,- that the consideration of the note was fraudulent on 
the part of the payee, and such that ha could not recover uf)oh it againcA 
'the defendant Zane ; but that the plaintiff had no notice at the time the 
note was transferred- to them, of the fraudulent consideration thereof. 

The special verdict also found a statute of Pennsylvania by which 
ft was provided, that a note such as that sued on in this case, ** should 
be held by the endorsee discharged from any claim of defalcation or 
.set-off by the drawers or endorsers thereof; and the endorsee shall be 
entitled to recover against the drawer and endorser such sum as <»i the 
face of the said note, or by endorsements thereon, shall appear to be one.'' 
And the parties agreed that the Court, m deciding upon the special, ver- 
diet, might look to and regard the decisicms of the Courts of Pennsylvania^ 
as found in the several llooks of reports of the same, upon the subjeel 
^f the commercial law of Pennsylvania, and the construction of the sta 
tutes thereof, to avail as much as if the decisions' were found by the 
special verdict ; and to have such weight as in the judgment of the 
Court they ought to have, .* 

Upon this special verdict the Court gave judgment for the defend- 
ant ; and the plaintiffs obtained an appeal to this Court. 

Croodey for the .appellants, ailer stating the propositionj ''That the 
holder of negotiable paper before it is due is not bound to prove that he 
is a bona fide holder for a valuable consideration without notice, for the 
law will presume that in the absence of all rebutting proofs, and it is 
therefore incumbent on the defendant to establish the contrary by satis- 
fectoryproofe, and thus to overcome the pnwia /actetitlecof the plain- 
tiffs," for which &e cited Baihy on Bills, 499, 500, went into an 
'examination of the evidence to show th&t there was no satis&ctory 
proof that the note sued on had been received by the plaintiffs firom 
Stivers as a (Collateral security; and* that it had been in fact reoeiVed 
hi satisfaction of debts due from Stivers to the plaintiffs, for moneys 
previously paid for him. 

But if the note had been taken as a collateral security, he insisted 
the plaintiffs were entitled to recover, under the authority of the caisle 
of Simfty, Tyson, 16 Peters, I ; which he insisted should be followed 

rather than the decisions of some of the Statd Courts. • 

* 

Johnson, ^T the appellee, insisted that the evidence establi^ed the 
fkct, that the- note sued on was received by the plaintiff as a collateral 
security. Such being the &ct, and this being a contract, made in Penii« 
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■grit&tiiay and to be construed as ioflQeneed by the statute of that state, 
toe oonrtnictibn which has been given to that statute by the Pennsylva* 
ifia Courts, must, be fallowed by this Court. And to sdioyir that th^ae 
Courts had held that the receipt of such paper as collateral securibf, 
was not considered as putting th)9 holder op the footing of a holder &r 
value, but that he takes subject to the equities existing between the ori- 
sonal parties, they referred to CramweU v. ArroU, I Serg. 4* J^^^ ^^0; 
■henoU ▼« Beeder, 9 Sejv* ^ Rawle, 193 ; Holme ▼. Kaspery 5 Binn,, 
460/ BeUkower v. Blackstocky 3 WaUs, 26; Petrie.Y. dark, 11 
iS^. 4* Bawkf 377 ; Jackson v. Pollock, 2 MUes^ 362 ; Walker v« 
Geisse, 4 Whart.i 262 ; Dupeau v. Waddingtoih dWhtart., 220 ; Evatu 
t. I^niik, 4 Bum., 366. 

The decisions in New. York, it was insisted^ agreed with the decl- 
nous in PennaylTania, as would be seen by the cases of Bay»y* Cod- 
dttlgUm, 5 Johoi. CA., 54 ; jS. C, 20 John».,Ml ; WardeU v. JEtouie/?, 9 
W&td., 170 ; Mosa v. Brolhereon, 10- Wend., 85 ; Bank of Salina y. 
Babcock, 21 FFisfu^., 499 ; Bank of Sandusky v. Scoville, 24 TTene^J. 
115. And the iBnglish cases, from Hinion*s Case, 2 Shower, 235, and 
MUler Y.yRace, 1 Surr,, 452, hold the same doctrine. JDe La Chau- 
metU V. The Bank (f England, 17 Eng^ Com. Law, 356. 

It was further insisted that though there was a valuable considera- 
tibn for the endorsenCient by Johnson to Stivers, of which the special 
yerdict said nothing, that did not authorize the plaintifis to recover, if 
they liad not given value for the note ; and for this principle was cited 
Hinioh^s Case, 2 Shower, 235 ; Grant v. Vaughan, 3 Burr., 1016 ; 
Holme V. Karsper, 5 Binn., 469 ; Betshoover v. Blackstock, 3 Watts, 
26 ; Knight v. Pugh, 4 Watts 4" Serg., 445 ; Munroe v. Cooper, 5 
Pick., 412 ; Coi!Z»» v. Mirtin, I Bos. | Pul., 648. 

Stanasd, J., deflivered the opinion of the Court. 

The Court is of opinion, that the special verdict In this case is de» 
fectiVe in this, that while it finds that the note of Zane was endorsed b^ 
the payee to Stivers, under whoin the plaintifis in error claim, it does 
not find whether or no such endorsement by the payee to Stivers was 
for value, and if. for value, whether or no, at the time of such endorse* 
mei^t, Stivers had< notice of any matter that rendered the ssdd note in* 
valid as between Zane the maker, and Johnson the payee and endorser 
thereof; and that die said judgmejit is erroneous for the defect afore- 
said in the special verdict. 

Therefore it is considered that the judgment be reversed and annul* 
led, and the special verdict set aside ; and that the defendant in error 
pay to the plaintiffs in error the costs by them expended in the prose-^ 
oution of their writ of supersedeas in this Court. And the cause is re^* 
manded to the said Circuit Superior Court for a new trial to be had 
tiierem, on which, should the jury find a special verdict, they shdl 
dierein respond to the inquiries indicated by the above specii&catiaa (^ 
defect in. that heretofore found* 
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A note payable in Hie currency of the l^tate of M^s&j^pjii, lA pajli- 
..&Ie in speoie. 

. In an action on a note, payable in ihe currency of ibh l^atd of Mis- 
sissippi, the defendant's plea, that he was ready at the tinTie and place, to 
. pay in the notes of the Mississippi bank, current at the time, accoTn|tk- 
nied wi^ a tender of the notes, was field, on demurrer, to be bad.-*- 
MUcheil y.\ikwiU, 5 Smedes ^ MarshaWs i2., p. 361. Mh^. (1946\) 

(Van Winkle ^ PoUet cited Bugan v. Campbell, 1 OhfoVbn, R,, 58; 
Wharton v. Morris, 1 Ball, 125; KeUk v. Jones, d Jfohns,, 12fr; 
Judah y* Harris, 19 Johns., 144. 

Thachbr, J., cited Wheaion v. Morrfs, 1 Ddtl, 13& ; ShelBp i. 
• Sayd, 3 Yeates, 321.) 

NCyra^— MEMORANDUM. 

ATthoQ^ an instrument oonlains, at the foot of k,> a mentoraiiiii&i. 
specifying the mode in which it may bd disdiai^ged, still, if it be &r a 
sum certain, payable, absolutely and tinoonditionai)y> on ^ day fixed on . 
the face of it, it is a good negotiable promissory note^ aikl may be de- 
clared on as such.' — Pool v. McCrareif et at., I KeUifs E.,p\ 319^ Qm. 
(184'r.) 

(Thomas cited Bayley on BiU», 4-— 14 ofid notes; 8 Johns., 485; 
9 Johns., 120 ; IQ Johns., 144 ; 7 M(ks., 240 ; Prin. Big., 426. 

t Tver son, contra, cited Story on BiUs^ 55 — 57 ; ChiUy on Bills, 154 — 5 ; 
; 3 Kmt*s Com., 76 ; 5 Comfn's Big., 77, *U. " Metckam ;'* « ^- JEay»i.» 
77; 5 T.i?., 483.) 

NOTE— PAYABLE ONE DAY AFTEft DAtE. 

ft 

A note payable one day aller date, is not due, for the {:^ir|>ose df 
oonunencing suit or entering judgment, until after the termination of 
the day of payment, though by commercial usage it may b^ demanded 
at a reasonable time on that day. — Taylor v. Jacohy, 2 BaYr^s R., p* 
495. Pa. (1846.) 

May, 27.-— The plaintiff in error gave a note to plaintiife beloV, 
dated July 30, 1845,, promising to pay to plaintiffs beloW, their exeoiu 
tors, administrators, and assigns, one day afler the date thereof, without, 
defalcation, for value received, with a power of attorney annexed^ to 
confess judgment in favor of the payees for the " above'*' amount. &a 
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the 8lst of July» judgmetit was entered by rirtue of the warrant of at* 
tomey, &r the amount of the note, ," with interest from the 81st July." 
An execution was issued on the same day, which the Court (Wo6d 
WAED, Preaij^ent) refused tp set aside on motion. 

Bumsidef Cwrtm 4* HaU^ for the plaintiffs in error. — The note was 
dated the 30th of July, 1845, and payable one day ajier date. Thta 
note was given when Taylor was not bound to give it, as the bills fiip 
goods had become due. Taylpr'had the whole of the Slst of July to 
pay the note, and execution could not. issue until the day after, ^oh 
was the understanding of Taylor, and the meaning^ and intention of the 
parties. They cited Markley v. Swartzlandery 8 ^^aUs 4* Serg.^ 177, to 
the point, that whatever took place at the time of the execution of the 
note might be given in evidence. The execution issued prematurely. 
The plaintiff has put a construction upon the words in the note,^ ^' one day 
after daUf'* in his statement, by calculating interest from the 31st day <» 
July, and he cannot now controvert it. The statement and warrant to 
confess judgment is signed by the counsel, as attorney for the plaintiff/ 
If one have money to pay, or a duty to perform on a certain day, he 
has until the last moment of that day to pay the money or perform the 
duty. Pugh v. The Duke of Leeds, Cow, R,, 714 ; 2 Camp, N. P., 
294 ; Harris v. Blen, 16 Maine, 175, and the authorities there cited, 
which are fUU to the point ; Osboume v. Robinson^ 3 Wevid,, 170 ; 
Thomas v. Shoemaker, 6 WaUs ^ Serg,, 161 f Henry v. Jones, 8 Mass.^ 
458. As to eomputation of time, in a statute, they cited Ex parte Deafi» 
. 2 Cow,, 605 ; ^very v. StetoUrt, 2 Conn,, 69, 63 ; Homan v. LizweU^ 
Q Cow., 659. Note payable .one day from dale, the day of the date ia 
excluded, and the payor has the whole of the next day, even to the last 
instant, to pay ; - Pre^by v. WUUams, 15 Mass,, 193 ; Shoemaker v. 
ShurOiffe, 2 Doll., 133 ; 9 N, H, R,, 304, They also cited ChiUy on 
Cork,, 80, as to the meaning and intention of the patties to a contract. 

McAUster, for defendant in error. — The debt, for which the note 
and warrant to confess judgment was given, was due. The legal 
question is, was the day on which the note was executed to be excluded 
or included ? The defendant gave the plaintiff power to issue execution 
against him, " one day after daie^ Judge Washington ruled, in Pier' 
pent 4* Lord v. Graham, 4 W. C, C, Rep., 240 ; that where the ex- 
pressions are /row the date, he understood the rule to be, that if a 
present interest was to commence ^rom t?te date, the day of the date was 
included ; but if they were used merely to fix a terminus, from which 
to compute time, the day was in all coses excluded. Powell oh Pow., 
433, 450, where the case of Pugh v. The Duke of Leeds is reviewed. 
The words '^ after date," aadft^om the day of the date, bear the same 
legal signification. Pow. on Pow„ 602. [Rogers, J. — ^Is not the -^ 
question, ecfter all, one of intention ? Was it intended that Taylor should 
pay on the 30th, or had he the whole of the 31st to pay ? If he were 
to I'.avfe he whole of tl e dlst to pay the note, the execution issued pr^ 
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natcimly.] • In I^«Ze v. Williamsy 15 Serg. i^ RawU^ 136, this Court 
Ae/fi{, that where a bond was executed oa the 22d of July, 1818, payable 
in five yesLvaJrom the date, a.. scire facias, on the judgment confessed 
on the warrant, issued on the 22d of July, 1829, was not too soon. An 
Action on the note against the endorser, on the day it became due, was 
» sustained. — Stead v. Brett, 1 Pick.y 402. 

Gibson, C. J. — It is indisputable, that a bond cannot be put in suit 
on the day appointed for the payment of it, and that the obligor has 
the whole of it for the performance of the condition. It looks like an 
a^ectation of learning to quote authority for a principle so familiar ; 
but we may be allowed to say, that it was established at least so early 
as Anderson v. Barton, 1 Roll., 189, and recognized so late as l^tefUy 
▼. Mills, 4 Tn R., 173. It is a general principle of the common law, 
and it is applicable not only to cases in which payment is performance 
of a condition to save a forfeiture, but also to rent, which is shown by 
Clunks case, 10 Rep., 127, and by Duppa v. Mayo, 1 Saund., 288, c, 
to be demandable only at the last instant of the day. The only excep- 
tion to it is the case of a bill of exchange, which may be protested 
within a reasonable time before the end of the last day of grace ; but 
the exception stands, as the days of grace themselves stand, on arbitrary 
and inveterate usage, which makes up the body of the commercial law. 
On what day then was the debt in question payable ? for, until it was 
ended, the plaiiltiiT could no more sue out an execution on his judgment^ 
than he could have sued out an original writ on his bond, had it been a 
plain one. The thing that causes the mind to pause at the threshold 
of the inquiry, is our own decision in Lysle v. Williams, 15 Serg. Sf 
Rawle, 135 ; which, however, is right in principle, whatever may hava 
been its application to the particular case. It is certain that the ques* 
tionable words in this bond are to be received in the sense which the 
parties ascribed to them, the question being, in every case of the kind^ 
one of intention. But the intention is to be ascertained by rules of in- 
terpretation established 6y precedent. It is entirely clear, from PtiA 
T. The Duke of Leeds, Cowp., 714, that the w;ords, from, or afler, the 
date, or the day of the date, include the day when they are used in a 
0(xiveyance to create an estate ; but it is just as clear, from other cases 
about to be noticed, that they exclude it when they are used in an 
instrument to perpetuate the evidence of a debt. Indeed, it seems from 
what is said in Preston on Conveyancing, 387, that the distinction 
sprung out of that decision, previous to which the general rule was to 
excluds the day in both cases. There are, however, some anomalous 
and apparently discordant decisions, which belong to neither class, and 
which are reducible to no particular head, from which, depending a» 
they do, for the most part, on special enactment, no principle can be 
extracted ; at least none was extracted from them by Sir WiKiam 
Gbant, in Lester v. Gnrland, 15 Ves., 253, when he passed them in re- 
riew. But it is now a settled rule, that as the law rejects fractions of 
a day, it viQ,ws it, for most purposes, as an indivisible point, and conse^ 
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quently, that " the date," or " the day of the date," being ooi&xteiiA^ 
with the entire day, excludes it when it occurs in a bill, notef, Gt bonH. 
The law .is. certainly so in the case of a bill of exchange, Sayley on 
Bilhy 154, and though Mr. ChiUy puts the rule which governs it pn 
commercial usage, it was applied in May v. Cooper, Fortescue, 376, to 
a note whehe the days of grace were not auoioed. It was dated the 2^ 

. of July, and was payable ten days after date. The money was tendered 
on the Ist of August, £uid the Court said it was one day too late. It is 
scarce necessary to remark, that the tenth day, the date being excluded, 
was the last day of the month. In like manner it was applied m 
Coleman y. Sayer, 1 Barnard B. R.y 303 ; S. C, 2 Stra,, 289, to tfce 
day of sight, in a bill of exchange, though the contraiy had been held 
by Powell and Neville, in Bellasis v. Heister, Ld, JRaym., 24^, but 

* aga^ist the opionion of Chief Justice Trebt. Hitherto we have had no 
application of it to a bond, probably because the words seldom occur in 
such an instrument; but it was applied in Henry v. Jon^s, 8 Mass., 
453, to a promissory note, and in Avery v. Stewart, 2 Conn., 7^, td a 
note which was not negotiable ; in both it was said to be applicable also to 
a bond. In both, too, it was said — in the latter by Mr. Justice GrouLi>— 
that a diBerent interpretation would make a note payable a day after 
date> demandable instanter ; and he might have added, that such a note 
is not made payable on demand, for the very purpose of giving Ae 
party an entire day to collect the means of meeting his engagemblH. 
The case put to illustrate the consequences of a difierent rule, is the 
very case before us ; and to say that the day of payment is not the d&y 
after date, but the day of the date itself, would be contrary to the plain 

,: meaning of the words and obvious design of the parties, who evidently 

. intended that the debt should be payable on the second day ; and as ^e 
defendant was entitled to the whole of it for performance of his engage- 
ment, he could not be called on by process, original or judicial, before 
it had expired. 

Judgment ret)etsed. 



NOTES. 

Where several notes, maiuring at different periods, are secured hj 
a deed of trust, and have past maturity, and a sale takes place under 
the trust pf the trust property, the proceeds of the sale are to be applied 
ratably to the several notes. 

C. being sued on an injunction bond, given to enjoin a juclgment at 
law upon a note, plead payment of the whole amount of the judgiD^t 
enjoined befere action brought, and offered to prove that thd tiote sued 
on was the second of three given for equal sums each, maturing in ihtem 
consecutive years, and secured by a deed of trust ; that a sale of the 
trust property, after all the notes had matured, had been had, and ihe 
f>roceeds applied by the trustee solely to the third note, which Was 
thereby discharged ; C claiming that the proceeds shouM have gond'to 
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f^aj tiie BBpoiki'hioi^, bestead of the third ; th& Court below refused io 
permit the proof to he made : ield, thiit the proof was admissible, but 
that the proceeds of sale should be distributed, equally among the three 
notes. 

Where a plea of payment of the whole sum demanded is filed, and 
the defendant proves payment of part only^ he is entitled to a credit of 
that part which he proves to be paid.-^Co^e v. Tier et aZ., 5 Smedes ^ 
Marsfum*4 R., p. no. Mas. (18^.) 



OFFICER— EXECUTION. 

A pUintiff in a judgment who has procured an execution to be issu- 
ed and letied upon personal property of the defendant, cannot sustain 
aa action against a wrong-doer for taking such property out of the pos- 
»Bskion of the officer. — Barkery. MaUheips, 1 Denio'sll.yp. 385. JV.Y. 
(1846.) 

PARENT AND CHILD. 

Where a daughter continues to reside in the family of her fath^ 
after the age of majority, the same as before, the law implies no obli- 
gation on the part of the father to pay for her services.' 

If she daiin pay, it is inbumbent on her to show that the services 
^ere performed under such circumstances, as to justify an expectaticii 
oh the part of both, that pecuniary compensation would be required. 
Andrus et ui. v. Foster^ 17 Vermont, R., p, 556. (1846.) 

{Skinner Sf Feck cited Wier v. Wier*s AMr, 3 B, Monroe, 647; 
Pitch V. Peckham's Ex*ors, 16 Vermont 150 ; Alfred v. Fitzjames, 3 
Esp. Cos., '3») 

PARTITION PENCE. 

A partiticm ^ce having been destmyed by a flood, either j^artjr 
hiay recede ftom the former line, and erect a fetide on his own land, 
leaving the intervening spiace open to the public ; in which case he Is 
not bound to maihtain die former fence. % 

He is enlztled to do so oniyin th6 event of a dedtrnotion of the Ibf- 
mer fence by an accident. — Painter v. Reece, 2 Barr^s R., p. 126. 
Pa. (1846.) 

PARTNERSHIP. 

Real est^ purchased with partnership funds, for the use of the 
firm, although the legal title is in the member or members of the firm 
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io whose name the oonveyance is taken, is in equity considereijl as th* 
property of the firra, fer the payment of its debts, and for the purpose 
of adjusting the equitable claims of the co-parmers,' as between thenw 
selves.— <Smi(i^ v. TarUon et a/., 2 Barbour's Ch. B., p. 336. N.* Y. 
(1848.) 

(The Chancsllor cited Buckan ▼. Sumnerf 2 Sarbcur's Ch.f 165*) 

A partnership is dissolved when one of the partners sells his shard 
to a stranger, or one of the firm, unless otherwise provided by agrees* 
ment. — Cochran v. Perry, 8 Watts ^ Sergeant's B., p» 262. Pa. 
(1846.) 

PARTNERSHIP— ASSIGNMENT— WITNESS^ 

One of several partners, who are plaintiffs in an action, if he bo 
willing to testify, is a competent witness for the defendant. 

A general assignment for the benefit of creditors, by one who is a 
member bf a partnership, gives to his assignee no control over the 
pannership funds or claims, so as to enable him to receive or release 
them. — Moddewell v. Keever, 8 Watts if Sergeaiifs H., p. 63. Pm. 
(1846.) 

Error to the Common Pleas of Clarion county. 

This was an action of debt, by Wm. F. Keever & Co., against A. 
P. Moddewell, which originated before a justice of the peace and came 
into the Common Pleas by appeal. After the plaintifi* had established 
his cause of action, the defendant proved, that George B. Hamilton and 
James Humes, were" members of the firm of Wm. F. Keever & Co., 
plaintifis, and then ofiered the assignment of George B. Hamilton and 
wife, and James Humes and wife, dated 4th June, 1840, for the pur- 
pose o^ proving that George B. Hamilton and James Humes haa no 
interest in this suit, and that John F. Steihman was the assignee of 
James Humes and George B. Hamilton ; and offered to pay into Court 
all the costs that had accrued or might accrue in this casej for the purpose 
of making a witness of George B. Hamilton. The plaintiffs objected c 
the Court isustained the objection and sealed a bill of exertion. . 

The defendant then offered the abofve assignment, together with & 
jreceipt of John F. Steinman to the defendant, for the full amount q€ 
the claim made in this suit. This, upon objection by the plaintiff wae 
rejected by the Court, who sealed another bill of exception. 

Gihnoret for plaintiff in error. 

HoWf for defendant in error. 

The opinion of the Court was delivered by 

Gibson, C. J. — ^The exclusion of the general assignment by HamiL 
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ton and Humes, which i|^ offered to make way for Hamilton ai a 
witness for the defendant, by showing that he had parted with bis in* 
tereat in the matter in contest as a plaintiff, was virtually a decision 
Uiat he was incompetent to testify, even voluntarily, against himself and 
his co-plaintiffii. Such, however, is not the principle which governed 
thisCburt in Purviance r, Dryden, 3 Serg. ^Rawle, 402, in which a 
partner, sued but not summoned, would have been deemed competent, 
nafi he not been produced to cast on his co-partner the moiety of a burV 
Chen which would otherwise have rested on himself. * As a party plain* 
ti£^ Hamilton was competent td testify against his fellows and himself; 
aa any thing else be was competent to testify against all the world ; and 
ciither way, the release or the deposit to answer costs was unnecessary. 
^ But the acquittance given by the attorney of Steinman, the general 
assignee of Hamilton and Humes, was properly rejected. 'What had 
passed by it ? Certainly no right to manage or control the partnership 
effects, or any interest in them, except the assignor's share of the stock 
and profits afler payfhent of the joint creditors. There was, conse- 

Suently, no incidental delegation of power to receive or receipt for the 
ebts due to the firm. A partner himself has no more than a resulting- 
interest in the stock to be ascertained by a settlement of the partner- 
ship account, and ha can transfer no more. So far is the princif^e 
carried i^ equity, that solvent partners are entitled to an injunction to 
gtay execution of the joint effects, for a separate debt, till the accounts 
am taken ; and if it turn out that the debtor has nothing in the stock, 
ijie injunction will be made perpetual, as it was in Taylor v. Fields, 4 
Yes.f 396 ; and Barker v. Goodair, 11 Ves,, 85. And the common 
law Courts act on the. same principle, though it is not so easy for them 
to carry it out. It seems to be settled, that a purchaser of an interest 
in the joint efifects under a separate execution, is a tenant in common 
with the other partners, and subject to their equities against the part- 
ner whose interest he has acquired. The decision of Lord Holt in 
Heydon t. Heydon, 1 Saik., 392, went not so far as to make him a 
pattiier. I( then, h» is neither a partner, nor the owner of the thing, 
of what avail is his acquittance or release of a partnership chose in 
action ? It has been said, in Deckert v. Case^ 5 WaUsi 22» that a part- 
ner may assign the whole joint effects. Perhaps he may ; but only as 
the agent of &e firm and by an act done in its name: noUhy his sepa*> 
imte act or by sufiering them tt be sold for his separate' debt. It was 
strongly doubted in Pierpont v. Graham, 4 Wash., 232, whether one 
partner has power to assign for the benefit even of the joint creditors ; 
and the doubt has not been solved by Deckert v. Filbert, 3 Watts, 454, . 
in which tlie power was denied to exist after dissolution of the partner- 
ship. Certainly, it has not been supposed, that he could use it under 
•ny eircumstanoes for the benefit of his separate creditors. If, aawas 
held in Noble ▼. M^Clintock, 2 Waits ^ Sergl, 142, a partner has not 
power to bind the firm for his separate debts, without the assent of his 
oo-partners, he has no greoiter power to apply the property of the firm ' 
ip payment of them. These general assignments usually contain a 
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dlause empowering the assignee to collect the debts ; but It is to be 
construed accordmg to the subject matter o§ the assignment to which 
it relates ; and if the assignment does not pass the joint effects, the 
power does not extend to thpm. Nor was the assignor competent to 
delegate it more widely. Though a partner's general a^gnment 
works a dissolution of the partnership, yet, the partner Having uie pos- 
sibility of an interest after payment of all his aebts, either retains the 
pQwer of a partner, to act in closing the concern, or his capacities as 
a partner are extinguished. But they certainly cannot be transferred. 
Tne relation of partnership, being contracted in Reciprocal relifuice on 
t)ie personal qualities of the partners, is a confidential one ; and one of 
them cannot introduce a stranger into the firm without the consent of 
the . rest, or delegate his power to a person on whose qualities no such 
reliance has been placed. In Marquand v. The New-York Company ^ 
17 Johns., 528, it was said by Chancellor Kent, with the assent of Mr. 
Justice WooDwoRTH, in delivering the un&nimous opinion of the Court 
of Errors, that a general assignment by a partnei^is a dissolution of the 
partnership ; for that, as his interest in the capital stock is liable to his 
separate debts, his creditors are entitled to it without being involved in 
the risks and responsibilities of -a partnership. And the converse is 
equally true. Their trustee cannot involve the oplvent members of the 
Ama in a partnership with him, without their consent! Every [mrtner 
is the accredited agent of ail the rest ; and therefore it is, that the act 
of a single partner for purposes within the scope of the business, is the 
act of the firm. Were it not for the decision of this Court in T^Her v. 
Whitehead, 1 DalL, 269, in which it held, that the deputy of a part- 
ner might sign or endorse notes, or accept bills, in the name of the firm, 
I would say that, though each partner is the separate agent of the firm, 
he cannot delegate his power to perform a joint act, not only because a* 
deputy cannot depute without special license, but because such a de- 
legation would change the conditions of the association. It was said in 
iMRer y. Whitehead, that each partner is a principal. He is doubtless 
so as regards his personal interest in the concern ; but an agent as re^ 
gards the interests 3f his associates. He would scarce seem, therefore, 
to be, warranted by principles drawn from analogy in committing the 
stewardship of their property to a stranger. But, without pronouncing 
on the authority of that case as a precedent, |t is enough to say, that 
the acquittance of the assignee which was oifered in evidence in the 
case befpre us, was properly rejected. ^ 

Judgment reversed, and venire de novo awarded* 
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A. and three other individuals were sued as members of a firm for 
gmelting lead ore, known as the " East Pork Pumace Gbmpany-'* At 
liie first term two of them appeared arid pleaded non assumpmt^ 
Utie remaining two were defaulted. At a subsequent term, those 
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of a former recovery agai^t one of tbe £urm upon the s^nie oauae of 
actipn, but the motion was denied. At the tried, the defendanis offered 
in evidence^ under the general issue, the record of such former recovery, 
but the Court would not permit it to be read to the jury : Held^ that, 
in this action^ the record should have been admitted in evidence undeir 
the geaeral .i»^u^. 

A judgment against oipLe mepiber 6f a firoi, for a. debt due from the . 
fiun, constitutes a by to a recqvery from the other members, — Wam 
et al v. McNuU^, 2 Qihn^\9 B, ^. 355. tils- (1847.) 

(PrcUt cited 1 ChiUy*8 PL, lasted.^ title " General Issue in Assump- 
mi;*' I Greenl. £©., title ^[JM^gment^" 9 Eng: Com. Law, 437; Rph- 
ertson v. Smith, 18 Johns., 459; Moale v. ffolUns, 11 GiU Jjc Johns, ^ 
11 ; Taylor v. Claypool, 5 Blackf., 558 ; Cook v. Vimont, 6 Monroe, 
984 ; Bush's Heirs v. Hampton, 4 Dana, 84 ; Young v. Runmell, 2 
£EfZ/, 478 ; MiUer v. Majdce, (3 lb,, 1.14 ; Wood y. Jackson, 8 Wend., 
9 ; Gardner v. Buckhee, 3 Cowen, 125.) 



PARTNERS AND PARTNERSHIP. 

l^he af^rs of $i partnership being embarrassed, and daily gfowihg 
Of se, the Court, on motion, appointed a person to sell the business and 
indupthe affairs 0f the partn^6hip.-^£aifey v. Ford, 18 Simons' Ch. 
«.,|). 495. Eng. (1846.) 

The obj^t of this-suU was to put an eivl to a partnership in the buisi- 
ae^aof a chemist aud druggist, yfhkh had e^i^ted l^tween the parties sine^ 
flonie time ia 1839, and .was intended to continue for tweaty..QBe years. 
ItrApp^if.d that the partnership was insolvient^ and that it^ embanrasft* 
nmntk were daily iucr^asiug. Under those circumstances, 

Bothell 4* Stinion, on the coming in of the answer, moved, pn be- 
half of the plaintiff, that a proper person might be appointed to sell the 
business, tc collect the del^fs, fuad to sfttisfy the demai^di^.upop tl^ pa^ 
n^jTship. 

prior, for the defendant, said that the plaintiff lyasy in efiect, asking 
tl^ Court to do, on motion, w^at could not be do^ae except at the hearing 
4rf the oauae, namely, tp put an end to the partnership.-r-OZirer y 
HtmiMofiy 2 4jJ^r., 43d ; Chapj^kon v. Bec^h, 1 «fac. 4" WaOc., 594. 

The VxcE*C^CAi«3Eiiioa.— Although the general rule is tijat the 
Court will not grant, on motion, that relief which ought to be granted 
•t the hearing, yet it will do so in some cases. It appears that the 
«^lr|9.Qf Jihe p^rtnei9hip..aiB dfiily growung worse, and there is no nsa- 
«QD to infer» from what is stated in tlie defendant's answer, that the^ 
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wil! erer improve. Under these circutnatanoQSt I shall mafca aa onhir 
JD- the terms of the notioe of motion. 

..  f 

PAYMENT. 

A guaranty of payment of a pre-existing promissory note, wher* 
the only consideration is a past benefit or favor conferred, and without ^ 
any design or expectation of remuneration, is without valuable consid^ ' 
eration, and cannot be enforced. — Ware v: Adama, 24 Maine R.^ p. 
177. (1846.) 

( Wel(s and Adams cited Tenney v. Prinee^ 4 Ek^.y 385 ; Talbot r. 
Oay, 18 Pick.y 534.) 



PAYMENT INTO COURT. 

• 

Tlie Court will not order money into Court if the title of the party 
applying is at all doubtful. Neither will it order a fund standing to the 
Credit of a cause between A. and B. to be twmsferred to the joint credit 
of that and of another cause, in which it is claimed by C. adversely to 
both A. and B. ; unless C» has a perfectly clear title to the fund. — Si. 
Victor v. Decereux, 13 Sinumif' £., p. 641. Eng, (1846.) 

A fund was standing in the name of the accountant-general to the 
credit of a cause intituled : ** The Commissioners of Charitable Dona- 
tions and Bequests in Ireland «. Devereux.'' The plaintiff in the pres- 
ent case, who was not a party to that cause, sought, by his bill, to 
establish an equity on the fond, adversely both to the plaintiff and the 
defendants in that cause ; and he now moved, before any answer had 
been put in to his bill, that the fun4 might- be transferred to the credit 
of both of the causes. 

Cooper, Lee 4* Wilson, for the motion, read affidavits in support of 
the claim which tlie plaintiff sought to establish by his bill, and said 
that the plaintiff was not asking that money which was in the pockets 
of defendants might be paid into Court ; but that money, wMch vxls oZ- 
teaiy m Court, might be transferred from the credit of the cause in 
wMch it had been paid in, to the credit of th^t and another cause in which 
a s^arate and distinct claim was made to it ; and which was so intn. 
oate that it could not be properly determined before the cause was 
heard ; and, tnerefore, the Court would protect the fund in the meaa 
time. 

Wakefield, BelheUy WiUcodt, Tdbfr ^ Beamm appeal^ to c sfifom 
tha motion; but . 



The ViCB-CsANCBLiiOR without hearing them said : 
The question is whether it is the practice of this Courts hefdre^an- 
aw^r, before the title of the plaintiff ia» admitted, and where, as the 
counsel ik support of the application have admitted, the question is too 
difficult to be decided on motion, to interfere and say that a fund in a 
given positicm shall be displaced, merely because a ease has be^i 
brought forward which may or may not be decided in the applicant's 
favor. 

The rule is, that a party asking that money may be ordered into Court, 
should have, not a doubtful, but a clear case. I have discussed the 
point with Lord Cottenham; and his Lordship agreed with me that 
applications of such a nature ought not to be granted, unless the par^ 
applying has a clear right. ^ 

< In the case now before me, affidavits haye been filed in support of 
the plaintiff's title, but no answer has been put in ; and it has' been 
admitted that the claim m&ide by the plaintiff is too intricate to be deci* 
ded on motion : and, under those circumstances, I am of opinion that 
the rule of the Court must prevail ; and, therefore, without giving any 
opinion on the merits of the plaintiff's case, I refuse his motion with « 
coets.— ^e Richardson v. The Bank of England, 4 Mylne 4* Cr., 165. 



PAYMENT^PREFERENCE— BANKRUPTCY. 

If a party who fears or believes himself insolvent, but does not con- 
template stoppage or failure, and intends to keep on, and make his pay- 
ments, and fransact his busmess, hoping that his affairs may be there- 
after retrieved, and in that state of mind makes a sale or payment, 
without intending to give a preference, and as a measure connected 
with going on in his business*, and not as a measure preparatory to, o 
connected with, a stoppage in business, such sale or payment is ndt 
void, as ^ade " in contemplation of bankruptcy," within the meaning 
of tne second section of the United States bankrupt act of 1841, though 
he immediately afterwards becomes bankrupt. — Jones v. Howland et 
als.y 8 Metcal/'s R.,p, 877. Mass. (1846.) 

(HuBBABD, J., cited Hartshorn v. Sloddeny2 Bos. ^ PuL, 582; 
Gibbons v. PhiUipSf 7 Bam. ip Ores., 529 ; Atkinson v. BrindaU, 2 
Bmg. N. JR., 325 ; 2 ScoUy 369 ; Belcher v. Pritiie, 10 Bing., 408.) 



PAYMENT— VOLUNTARY. 

The defendants, the City Council of Charleston, passed ui illegd 
ttrdinance, imposing on non-residents a higher price iar badges for la- 
borers, and licenses for drays, employed within the city, than up(» rest- 
dents. The plaintiff, for some years, as a non-resident, paid the Ink- 
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creased price, and Ifaen 'lm)tiglit*tids:«otbii t&naoovwr ibaek the ezeoM 
•«>. padd. Held, 'that the aotion eottld not ihe tnaintamed. 

if a >painjr pay mofiiey 'volvntarily, tvith a fi^l ih»owled|^ of dl Itee 
tftbts, he eaimot ^iierwanis recover it back, atthough 'he WBttndi booHd 
4o pay t^B maoeyj and, at the time he paid it, was ieporant of his -lights. 
f^Eoiatsm ▼. The CUy ComeU of Ckariest»n,2 Midkird^an's R., v. 
'917. S. C. (1846.) 

Before -EwAiXBy J.yOtOharhtUm, FaU Term, 1845. 

JMebUdtus^aesumpni for money htid and receiyed,^t^ioaey paid, (fee. 
fiome years ago, the City Council of Charleston passed an ordinance, 
imposing on non-residents^ higher price for badges for labcHrers, and 
licenses for drays, employed within the city, than upon residents. The 
l^ain&fT, for some years, as a non-resident, paid llie increased price, but 
since the decision in the case ofAdger t. The City Council, 2 Sp., 719, 
lie brought this action to recover the excess so paid.' 

The pre^ding Judge was of opinion, and so charged 'the jury, tiiat 
the payYnent wajsi voluntary, and could not be recovered back ; because 
it was not a payment under coercion of any l^al process, nor wcisiitm 
payment by mistake of the fact, but the mistake consisted merely in an 
Ignorance of a legal liability. It was liker the case in 2 Cow., 419, 
where one, exempt from payment of toll at a bridge, nevertheless paid 
it when demanded and then sued to recover it back. It was held that 
the payment was voluntary, and no action would lie to recover it back. 
Verdict for the defendants. 

The plaintiff appealed, and now moved for a new .trial, on (fae 
ground of error in the charge of the presiding Judge. 

ilhett, for the motion. 
Porter, City ^Attorney, contra. 

Curia, p^ Butler, J.-»-This case might well be dismissed, by say- 
jfig that tl^s Court entirely concui's in the judgment below ; and little 
need be added to that ju<jlgment. There does not appear to have been 
any pretenoe but that the plaintiff was well acquainted with the facts 
connected with the demt^nd and payipent of his mqney to the City 
&)uncil. Ai lefa^, tjiey were as 'well known to him as to the whole 
xjomrtiunity. ' There was no disgiiiae, by that bcfdy, of the grduntls on 
which it'cdainted^fpom the plaintiff, and other non-resMents, extra sums 
fer badges. The plaintiff, also, had every oportunity of informing him- 
self as to the law, and was under no coercion to abide by the ordinance 
under which he paid his ttifSXity. /He i^their p$id it with a knowledge 
of the law on the subject, or in ignorance of it. In either point of view, 
^tiie payment w^ volimtai^. tf he hni^that the tax was illeigai, he 
Rkust berisgardeid -as: having waive4 all exceptions when .he? paid it, imd 
. is like one wjio haa paid his  voAos/^ [by voluntarily submitting to ^itov- 
^lilon, :raiUier thatit^i^e the; pains -or .tiguUe U> 'rea^t it. Indeed, V 



ioii|(^iof Jwowinaatendr't^^ ^tliftt was e&iii^ly' under fhe 

oortioliof aocnrporatioiD of wfaio^ he was &6ta memJ^er. Rather thaii 
Quifilo^iiiBihatidB in other ki^sof serinoe, he chose to seek theem- 
^3nHieiitiiectt]aar to the city, fer them,^ from the belief that it was more 
pre^tabb. Here there oan be no 'complaint, that he has either been 
deceived ^or coerced, in the payment of money. If he acted upon a 
knowledge of his rights, he has compromi^ed them. But it has been 
mainly contended, that he was ignorant of his rights, when he submit- 
ted to the illegal tax« If so, how can he escape from the common, and, 
in my opinion, ^utary principle, ignorandal^is non ewcumt f Broom'9 
L* JHT., 122. Every one is supposed to be cogniz&at of the law, when 
he ma^es a contract, and, when there is no fraud, or concealment of facts, 
he must abide by it, whatever it may be. The pregnant question put 
• by Lord Ellenboeough, in the case of Bilbie v, Lumley^ 2 East, 470, 
indicates the whole law of the case. He asked, could any case be 
stated " where, if a party paid money to another voluntarily, with a full 
knowledge of all the facts of the case, he could recover it back, on ac- 
count of his ignorance of the law ?" 

The remarks of Gibbs, J.-) in the case of Brisbane v. DacreSy 5 
TaurU.y 152, give, in simple, bat illustrative terms, the reasons of the 
law. " I think,^' says he^ *^:tbat by submitting to suoh a demartd,- he'^ 
that iiays the mcmey gives ii to the person to whom he pays it, and  
makes it his, and closes the transaction between them." The case * 
from Cowen, inferred to by. the Circuit Judge, gives an apt ittustration • 
of the doctrine. The plaintiff crossed the river on the ice, near a neigh-  
boring bridge, and was required to pay toll. He submitted to the de- 
mand, and«aft0rward8 brought his action lo recover baok the sum thus 
paid. It was^d by the Court, that the plainti^, instead of paying the 
demand, should have suffered a prosecution, and he had to abide by the 
rule, volenti nonJU injuria. Broom's L. M., 127. 

So, in the case under consideration, the plaintiff paid his money 
without rejection or reservation. He could have tendered the sum 
really demandable, and have gone on, and subipitted to legal proceed- 
» lags agaiast him ; and in such proceedings he must have Succeeded, if 
a badge was demandable, as a matter of^right, by all the citizens of the 
state. 1 1 waiving his legal right, he may be regarded as having volun- 
tarily given so much money to the City Council, fbr^ the privilege of 
letting his slaves work in the city without molestation. lAke many 
otiiers, who have not complained, he may not have thought the tax 
wrong at the time, and may have regarded it in this light— as the price 
of protection and profitable employment. It seems to me, that it would 
be most mischievous U> open sudi trmisactions €is these, af^er money has 
been expended upon the assumption that it was lawfully acquired, and 
particularly after the payment of it may have been acquiesced in, dur- 
ing nearly the whole peri<5d of the statute of limitations. It would be to 
remove the sense of security fer past transactions, and to let loose a 
gmat deal of treacherous.litigations. There are some oases in which it 
has been held, that where sums have been paid on a mistake of the 
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law, they may be rocovered back. It is difficult to Miom, with any 
degree of precisioQy the principle of such decisions. The case of Lamf^ 
rence v. Baubien, 2 Bail.^ .623, may be well vindicated by its palpable 
justice. The party defendant had not paid his bond, and i^isted its 
payment, on the ground that the contract had been, on advisement, 
made in a mistake of the law. He bought his own land, when he sup- 
posed he was buying out the right of another. If he had actually paad 
the money on the bond, he might have occupied a very different, and a 
more unfavorable, attitude before the Court. It is, however, unneces- 
sary to say any thing more of that case, as I think its principle is not 
at all involved in the one before us. An actual mistake of the law, 
made directly in reference to the law itself, is distinguishable ffom ne« 
gative inattention. It is the difference between delusion and ignorance. 

The decision helaw i^ affirmed. Motion dismissed. 



PERSONAL PROPERTY— VENDOR— POSSESSION. 

• 
The rule that if personal property be left in the possession of the 
vendor or grantor, it is evidence of fraud, has no application to deeds 
of trust or mortgages duly recorded ; it is confined to absolute sales ; 
the recording of the mortgage is equivalent to an actual delivery of 
the property. — -Hundley v. Buckner, 6 Smedes <^ Marshali^s R., p. 
70. MUs. (1846.) 

(Clayton, J., cited Forhes v. Parkefy 16 PicAr., 462 ; Ciaibome ▼. 
Hm, 1 Wash., 177 ; Glasscock v. Bation, 6 Ran,, 78 ; 2 Kent's Com.^ 
530, 11.) 

PLEDGE— NOTE— HUSBAND AND WIFE. 

Where a husband pledges, as security for a temporary loan, a note 
given to his wife before marriage, and afterwards redeems the note and 
receives it back, this is not such a reduction of the same into his posses- 
sicm as will destro;]^ the wife's interest in it, or authorize the husband to 
sue thereon in his own name only. 

A chose in action belonging to the wife will not be considered as 
reduced by the husband into his possession, merely by his having the 
actual possession of the instrument. 

It is necessary that the money should be actually received by him, 
or by a third person as his agent, for hi^ use ; or that a judgment 
shoukl be recovered, and execution issued, in the name of the husband 
and wife, or in the name of the husband alone. 

The wife's title by survivorship, to her chase iti action, can only be 
barred by a release of ^e demand by the husband, or by ^ sale of *it, 
citlier absolute or conditional. 
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The act of pledging a note, does not pass the title to (ne pledgees 
out the title remains in the '^ledgor.-'^Laiourette et ux v» Williams^ 1 
Barhmr's R., p, 9. N. Y. (18480 ; . 

* . • * . • * » • * ' . . 

This was an action of assumpsit) brought to recover the amount of a 
promissory note for $275, executed by the defendant, and pays^ble to 
one of the plainti^ be^e her marriage with her husband, her;co- 
plaintififin this suit. The cause was tried at the Tompkins Circuit,. in* 
August, 1845, before Edmonds, Circuit Judge. The de^ndant relied up- 
on Sie following facts as a defence, viz. :-r-that Latourette, the husbandi; 
after the marriage, had borrowed fifly dollai's of a neighbor, and de- 
posited, the^ note in question with him, as a security for the repayment, 
and that in a short time aflerwards he repdd the money, and received 
back the note. The Circuit Judge thereupon decided, that it being un- 
disputed that the note had been pledged by the husband for the repay- 
ment of a sum of money, and afterwards redeemed, an action thereupon 
in the joint names of the husband and wife would not lie. And he di- 
rected the jury to find a verdict for the defeildant. ' The plaintiff eX- • 
oepted to such a decision, and now moves for a new trial. 

By the Court, Shankland, Presiding Justice. — ^It is a well settled 
principle of law, that a husband cannot maintain a suit in his own name 
to recover a demand which accrued to his wife before marriage, 
under a contract made with her : the wife must be joined in the action. 
Morse v. £arf, 18 Wend*, 271, Was the act of pledging the note in 
question, to secure the payment of a loan^ of money, and aflerwards re- 
deeming it, such a reduction of it to possession by the husband, as to 
destroy the wife's interest in it ? I think not Nothing short of a re- 
lease of die demand, or a sale of it, either absolute or conditional, will 
have that efkcU But merely pledging a note does not pass the title, aa 
a sale or mortgage does. 12 Johns., 146 ; 5 Johns,, 258. In the case 
of a pledge, the title remains with the pledgor. (Id,) In case of a 
* mortgage, the title passes at law, although in equity it is considered aa 
a. mere lien. 

It is said in the books, that if the husband reduces his wife's choses . 
in action into possession, it will operate as an efiectual bar to her right, 
of survivorship ; but by this is not meant his mere actual possession* of 
the instrument. It means either his receiving the money, or the re- 
ception of it, by some third person as bis agent, for his use, or by the re* 
covery of a judgment and the issuing of an* execution in the name of 
husband and wife, or in the name of the husband alone, Clancey^s 
Rights of Married Women, 111, 112, 113 ; Moehring v. Mitchell, 1 
Barh, Ch,, 271. And where husband and wife sue on a chose in actioik 
belonging to the wife dum sola, it will survive to the wife, unless the 
husband has issued execution, because,, as the action in such a case 
mast be brought in the name of the husband and wife, no inference of 
the husband's intention to deprive her of the right of her survivorship 
can be drawn from the suit being brought in their joint names. But 
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tbntloii to reduee^e chose iw octftm into possesaidn, and'tlitis^to bar Mr 
wife's title by; survivorship. 8 Atk.,2B; 2 Vuey 9ewi\ 077; SbHre 
wife's title by survivorship to her chom in action may be barred b y the 
Hflngnmeirt of the husband, for a valuaM^O(msideratien'.— 1 P. Wmi.^ 
880 ; Olamefy im. 

In this ease the husband has neither mortgaged, sold, nor' assigned- 
tilb demand ) and the mere act of pledging the note to another, as secu- 
rity for a temporary locm, was no evidence of an intention to appropn^. 
atd it to his own use ; mid his redeeming it afterwards, placed it in ijl 
iMpeetfr m ftofti qw^. 

A new trial is granledf with cottB.tOfMde UieewiA. 

POWEES* 

When powers are granted, to several persons to traasaet private; 
'httsiness, all must jc»n in theexecutba of it. And the rule appliesii^ 
all cases, whether the duty be ministerial or judicial.?— /«ftn<iMt^' ¥« 
Bingham, 9 Watts ^ Sergeant's R., p. 56. Pa. (1846.) 

(Sell^ Orhisoticited 9 Si&rg^ ^Bawhy 99^ 9WattSp4m; 7 Serg. 
Bmht 204 ; 4 DaU., 212i 

RoGfiBs; J., cited CcmmiesUmers Y.Jjecky, 6 Serg; ^ A|tafe< Vt^y 
Baltimore Turnpike, bBim.f4Bl.) 

PRE-EMPTION CLAIMS. • 

The remedy of a^ party aggrieved by the decision of m Board of 
Cbmmissioners, to hear and determine pre-emption claims, is, to bring' 
his case before the Commissioners of the Greneral Land Office, the 
Secretary of the Treasury, or the President, that the patent may be 
withheld, until he shall have made application to the Courts of Justice^ 
on the ground of fraud, or to Congress for relief. — Bennett v. Jfarrair, 2 
CKftnanV 22., jp..598. Wx. (1847:) 

I PRE-EMPTION LAW. 

All lands embraced within the limits of any linoorpoxated: town, aw: 
expressly excepted from the operation of the pre«>emptkin law of 1888U 
^BfOamce v. UnderhiJl, 1 GUmoM's R.j p. U3. Ble. (1846:) . 

 

PRINCIPAL AND AGENT. 

If an agent procure the note of his princptd to be fiseountedj a»d^ 
deposit the pTootm^* in bank to his own credit, the principal maiy 
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jil^ldlng. A0 b«iik» a^er> noti^ had paid, tbe moiieyi on (b» oheck of th^ 
agent.— Froaaer V. TAe Erie -Bout, 8- WaiJt04fi^mm^B^..T^,\^^ 
tm (18460 

Eebor to the Common Pleas of Erie counjty. 

'Rns. was an action on the case, the IHcN of iirhich ane Ailly staled 
fa the opinion of the Court. 

MarshaUy. for plointiff in error. 
BsbhiUi for defendant in error. 

The opinion, of the Court was delivered by 

RoGfiBs, J. — Prentice 4* Struthers drew- two drafts, one. for $600, 
the other $1000> on John Mitchell, E^q., superintendent on the Erie 
GanaU payable to the order of James Strudaers. The drafts were 
accep^d by Mitchell, payable when State funds were received.. James 
Strttthers, the payee, being largely indebted to the plaintiff, either in 

Sayment of the debt, or as a collateral security, han.ded ov^r the two 
rafU to him. James Struthers was the holder of other nptes of a similar 
de3Cxdption. The Erie bank was in the practice, when in funds, o: 
cashing these notes in relief paper ; and, aware of this, Frazier advised 
Struthers, for what reason does not appear, to plape the drafts in tlie 
hands of R. H. Rees for collection and negotiation with the bank. 
Struthers endorse^ the noles, handed them over to Frazier, and he gave 
thena to Rees. Rees on his return from the bank, represented that, fpT 
reasojos which he stated, he could not draw the money for two or three 
days ; advised Struthers and Frazier to go home, and that he would 
receive the money and bring it to them. It subsequently appeared that 
Rees received $600 on the draft, a^ also a draft on a Mr. Newton of 
Warren county for $784. This draft he handed to Frazier, who 
received the same in par funds. The money remaining due on the 
drafts was passed to the credit of Rees on the books of the bank. A 
few days after wards,' Struthers being informed that Rees had fkiled| 
called, in company with Mr. Abell, who was the agent, of Frazier, on 
the cashier of the bank, who informed them of the above stated facts; 
They then told the cashier distinctly that the drafts did not belong to 
Rees, but to Frazier ; that Rees was but the agent for the collection of 
them ; and at the same time Abell presented an order from Frazjer for the 
drafts. Mr. M'Sparen, the cashier, refusing to deliver the drafls tp 
Abell, he requested him jpot to pay the money over to Rees, but to hold 
it for Frazier ; and he agreed to dp so. The cashier further told Mt^ 
Abell that if Frazier would get Mr. Rees' check, th^ would pay him 
the balance. This Frazier afterwards procured, and presented it for 
payment, when he was informed that Kellogg & Glarfc had attacheij 
the money as the property of Rees, and that the p«nk could not pay ft 
until the attachment was disposed of: The attachment was afterwardi 
discontinued ; but, before it was discontinued, in utter disregard of the 
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piomise to AMI, tliey i»ttled with Rees, and refused lo pay Pmtt«i^ 

who again presented the check. Rees, wiien he preeented Uio dnuftn^ 
represented them as his own property. 

If the above be a true representation of the evidence, it appeal^ 
that Frazier was the owner of the drafts, and of course entitled to the 
proceeds. Rees stands in the situation of a fraudulent agent, guilty of 
a gross breach of trust. Of this state of facts, the bank had full and am- 
ple notice. It must be remarked that there is no reason to believe thajti 
at the time, the cashier or any officer of the ba^ik wer& aware of the 
real nature of the transaction. There is nothing to implicate them in 
the fraud. No exception, therefore, can be taken to the payment of 
$600, or to a credit for the proceeds of the draft as received by Fra- 
zier. To that amount, therefore, the defendant is entitled to a credit. 
For what remains after making this deduction, this suit can only be msun- 
tained ; and whether the plaintiffcan recover that, was the difficulty made 
in the District Court. The view of the learned Judge is not very obvi. 
ous; but he seems to have been of the opinion, and has so instructed 
the jury, that as the balance of the drafts was placed to the credit of 
Rees, no pfirson but he can receive it ; that this suit against the bank, 
wljo are depositaries of the money, can only be sustained in his name. 
To this direction I totally dissent. Thia suit is properly brought in the 
name of the owner of the money; and*to wl)om does it belong but to 
Frazier, who was the owner of the drafts ? Rees was but an agent for 
a special purpose, and he acquires no propety in the drafts or their 
proceeds, as against his principal, and certainly he ean acquire none 
through the medium of a fraud ; and why it should be necessary to 
use the name of a fraudulent agent, who has no claim or pretence of 
claim to the money, I cannot imagine. It is a suit by the owner to 
recover money in the hands of a third person, who holds it, after notice, 
for his use. A merchant sends his%lerk to deposit money in bank, and 
instead of depositing it in the name of his employer, he deposits it in 
his own name : would a payment to the clerk, after having notice of 
the fraud, protect the bank from the suit of the principal ? Would it be 
necessary to bring suit in the name of the clerk : for to whom does the 
money belong ? Surely not to the clerk, but to the principal ; and as 
soon as the bank are informed of the fraud, they become stakeholders, 
and must pay the money to the. pem)n entitled to it. 

Again : — A merchant sends his clerk with a check to draw money 
out of bank for the ordinary purposes of business. The clerk 
draws the money and deposits it in his own name. Of this, the bank 
in due time has notice. To whom are they bound to pay the money ? 
to the fraudulent clerk or the owner ? Can it be, that by the fraudulent 
transfer of the funds to himself, he acquires such a property as that 
he only can receive it, and that it can be only received in his name ? 
It is true that until the bank has notice, they may consider the agent' as 
the owner of the funds ; but when they are informed the money be- 
I(»g8 to the priacipal, they are, as in justice they should be, placed 
in a different situation. They are stakeholders to the owner, and must 
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<i» thesr peril :p$ty it to him: and to protect themselYes, they may re^ 
quire an indemnity. If, therefore, on another trial, the jury should he^ 
lieve that the drafts were transferred by Struthers to Frazier, that Rees 
was an agent for the collection, and that the bank had notice of it be- 
fore payment, the si^it is properly brought, and the plaintiff is entitled 
to receive the money which remains, after deducting the $600, and 
the proceeds of the draft on Newton. 

We also think that the Court erred in the. answer to the fifth point, 
unless there was a special agreement to that effect, the defendants are 
not entitled to a credit for the difference between the par value of the 
draft on Newton, and relief State funds. The presumption is, that it 
was received as a payment for the anaount expressed on the face ^ f the 
draft, and no more. If it be otherwise, the special agreement must 
be proved by the bank ; the onus is thrown upon them. . 

Jvdgment reversedy and venire de novo awarded. 



PRIVILEGED COMMUNICATIONS— AGENT. 

Where the circumstances of the case render it necessary for a party 
or his solicitor to employ an agent to collect evidence in support of legal 
proceedings, the communicationst^f such agent to his principal relating 
to such evidence are privileged.-^— StoeZe v. Stewart, 1 Phillip's Ch* i2., 
p. 471. Eng. (1846.) 

The plaintiff was an underwriter of a policy of insurance effected 
by the defendant on a ship which was lost on her passage from Calcutta 
to England, The defendant having brought an action on the policy, 
tiie plaintiff pleaded that the ship was not seaworthy ; and in support of 
tiiat defence, he filed this bill for discovery, a foreign commission, and 
an injunction. Among the documents admitted by the answer to be in 
the defendant's possession relating to the matters in question, were seven 
letters, as to 'rhich the first answer stated in substance : — TJhat a person 
Qamed Warren, who was the master of the ship, was sent out to India )xy 
the defendant, at the suggestion of his solicitors, for the express purpose 
of collecting evidence on his behalf in support of the action, and that 
he was engaged there ht two years and upwards in collecting such 
evidence ; and that as many of the witnesses were natives of India, 
and had been employed by Warren in the repair of the ship, it would 
have been impossible^ without his presence and assistance to have ob- 
tained the evidence necessary to maintain the action ; and that the 
letters in question were written by Warren, while he was absent on that 
mission, partly to the defendant, and partly to his solicitors ; and the 
defendant submitted that the letters were confidential, and that he was 
not bound to produce them. In a further .answer he stated that the 
letters in question were written by the master to the defendant and his 
ftdicitors i^ this country, while he was acting by the direction and as 
^ agent of the defendant and his solicitors in procuring evidence in 
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mippoTt of the action, and that the ooMentd of tbe^ lettm^irilMlA toitti 
eoneerned aueli evidenoe. 

A motion for the production of these letters^ having bemi' refitted hjf 
the Yiee-Chfuicellor of England^ was now renewed^ by wafy'of appeal; 
before the Lord QhimeeUoF. 

« 

Bethel 4* HelheringUm, in support of the motion, stated that te 
Vice-Chancellor, when he made the order, acknowledged that, in pro- 
tectii^ from prodnction communications between the partj or his soil* 
oitor and an unprofessional agent, he- was extending th^ privillege bejrond 
Ihe rimlts to which it had hitherto been carried ; aaid they eoaifeehded 
that such extension of it was not authorized by th» pvinciple of puMie 
poMey on whieih it was founded. They also commented on the states 
ments in the answers as * bekig inconsistent with each othtf r» inaiBting 
that, from those statements, it was uncertain whether Warren was the 
agent of the defendant or of his solicitors, and consequently whether, in 
making the communications in question, he had in fact acted as agent 
for either, of them* 

ttomlh/ ^ Lewis, contra. 

(The following cases were cited i^Freston v. Cttrr, 1 K ^X, 175 ; 
Curling v. Perring.ii My, ^ K., 380^; Bunbury v. j&wt^ry, 2B^'&.^ 
173 ; Hughes v. Biddulph, 4 Russ., 190 ; Tayhr v. Fareiery 2 Carr. 4* 
Payne, 195 ; Combe v. Corporation 6f London, 1 V. <J« C, n. *., 150 ; 
Lhtoellyn v. Badfky, I Hare, 527.) 

Tke LosfD GBAN0ELLOE.--**In this ease an action had been brought 
M Ike Common Pleas by the defendant against the plamtiff Steek,on a 
pofioy of insurance effected on the ship Shfirhtme for tw^ve months^ 
at aild frbm Calcutta^ &c. The defence relied upon was, that the ship 
Was not< seaworthy. The present bill was filed for discovery, a oam<» 
n^iom, and an injunction/ The plaintiff raov«d for the production of 
the letters, papers, <Si^., admitted by the defendant's answer and the 
schedules thereto to be in his possession or power. The question is con* 
fined to oertai» letters, the dates of which are set forth in the furlhttr 
answer of the defendant. He contends that he is not )xmnd te prodiicit 
these letters. 

The answer admits that Warren, the master of the ship, was sent 
out to India by the defendant at the suggestion of the defendant's soliint^ 
ors, for th^ escpress purpose of collecting evidence on behalf of the 
defendant in support of ^a action, and that he was engaged there for 
two years and upwards inflecting such evidence ; and that as many oflh^ 
witnesses were natives of India, and had hem employed by WarMt ^ 
the repair of the ship;* it would have been impossiUe without .his^preseiiQ^ 
and assistance, to have obtained the evidence necessary to maiBtain 1j|0 
action. In a subse<]fuent part of the answer, the defendant st^tes^ ^ thi^ 
during the period the master was absent for the purpose of oUainiiiip 
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evidence in support of the' ateti^ ha wcttte. and sent to the defendant, 
and also to his solicitors, divers letters, on the subject of such evidence, 
and'tfi^ sattie wevediily iteeeivedby hin^alibe defendant^and Uss^cit- 
ofs, and^are lathe pttssessiom of the defendant's solicitor^ but the ddfendu 
ant sabmltB that such letters^ are confidential coininunic«tu>a% and that> 
he' £9 not bound to pvodnce and ought t&l^pnotected. from producing thsi 
same, and that he is not bound t0' ansn^er whether suck letters or wfky 
&t them relate^ or in some or what manner refer, to the state of repair, 
or otherwise to matters in the said bill inquired after/' The defendant, 
jst \Ab further answ^, states that '* the letters in question were written- 
by the master to the defendant and his solicitors in this country whildt- 
he; was in Calcutta, acting by the direction and as the a^nt of the de- 
fendant's said solicitors in procuring eyidence- in support of the actbn> 
in the amended bill mentioned^ and that the contents of thelettetrsrelaUr 
^to^aad dmieem such evidence/^ ' It does not. appear to me- that there im 
any inconsistency in these statements. He might have been sent oot 
by the defendant for the purpose of collecting evidence in behalf of the 
defendant, at the isuggestion and by the advice of the defendant's solicitors, 
and might, in collecting such evidence, have acted under the direction 
and a» the agent of the solicitors. The singly question therefore 
iSj whetiier letters, written under these dxcuoiBtances,. are priyil^edi 
eonsmunicationSr 

First j as to ihe letters written by the solicitor's agent to the defends 
dant. Wh«i a solicitor is employed to collect evidenoe for his client u» 
a pending suit, it is clear that his communioaticHis with his client re« 
■pectii^ such evidence are privileged. But a solicitor cannot alwayer 
act in his own person in the collection of evidence. Distance andothen 
circumstances may reiider this impossible. Such was the case here : 
^k& witnesses were many of them native Indians, and a voyage to India 
was required for that purpose. It was necessary, therefore, that. ^ 
solicitors should employ an agent, and whether that agent was a clerk 
to the solicitor or any other person appears to me wholly immaterial 
In performing this duty he represented the solicitor, and his communi 
cations to the client, on the subject of the evidence, were the 'communis 
cations of the solicitor, falling within the same principle and' entitled to 
and requiring the same protection. 

As to the letters addressed to the solicitors by their agent, they 
would also be privileged, being written in pursuance . of inquiries insti- 
tuted by, or under the direction of, the solicitors, as to evidence in sup- 
port of the action. 

t^ree, therefore, with the Vice-chancellor, in thinkihg, that these 
letters, ought not to be produced, f do not, however, concur with the 
learned Judge, in considering this an extension of an admitted principle. 
I consider the case as coming within the same principle, on which tha 
communication of the solicitor himself would, under similar circumi 
ftaidoes, be privileged. 
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PROBATE COURT. 

Where an issue has been made up in the Probate Court and sent to 
the Circuit Court for trial before a jury, upon the rendition of the ver- 
dict, the issue must be sent back to the Probate Court for judgment ; 
and if the Circuit Court undertake to render a judgment upon such 
verdict, that judgment will be a nullity. 

Where a Circuit Court has rendered a judgment upon a verdict on 
an issue from the Probate Court, no appeal or writ of error will lie from 
such judgment, it being a nullity; and if one be presented it will be 
dismissed. 

If the Probate Court, after the trial of an issue from it in the Cur- 
cuit Court, refuse to grant a new trial, the whole proceeding may be 
brought up to the high Court of Errors and Appeals, for revision in all 
their parts. — Wallace v. WingatCj 6 Sfnedes if MarshalTs R.^p. 151. ^ 
Miss, (1846.) 

PROMISE. 

A brother-in-law, wrote to the widow of his brother, living sixty 
miles distant, that if she would come and see him, he would let her have 
a place to raise her family. Shortly after, she broke up and removed 
to the residence of her brother-in-law, who for two years furnished her 
with a comfortable residence, and then required her to give it up : 
Held, that the promise was a mere gratuity, and that an action would 
not lie for a violation of it. — Kirksey v. Kirksey, 8 Alabama R., p. 131* 
(1846.) 

(Rice cited 5 Johns., 235 ; 10 Johns., 246 ; 6 Litl., 101 ; 2 Cowen, 
139 ; 1 Caine, 47. 

Chilton 4* Porter, contra, cited 1 Kinne's Law Compendium, 216, 218 ; 
Story on Con., lib ; ChiUy on Con., 29; 18 Johns., 337; 2 Peters, i 

182 ; 1 Mar., 535 ; 5 Crunch, 142 ; 8 Mass., 200 ; 6 Mass., 58 ; 4. 
Maun., 63 ; 1 Conn., 519.) 

PROMISSORY NOTE— STATUTE OF LIMITATIONS. 

In a suit by the payee against the maker of a promissory note, the 
defendant relied on the statute of limitations, and the plaintiff gave in evi- 
dence an endorsement of payment written thereon by himself, and dated 
within six years next before the suit was commenced, as follows : *' Re- 
ceived Cotton Mill order in part, sixteen dollars ;" also an order of the 
^ame date, drawn on the plaintiff, in favor of the defendant, by a third 
person, for $22 38, and directing the piaintiff to charge the same to the 
Cotton Mill ; and an acknowledgment of the defendant, written on the 
back of the order, that he had " received the within as specified." ' 

Held, that this was not sufficient proof of payment to take the case ou 



of Ae operation of the statute of lii]aitaiibn8.---TraterMian ef al. ▼. JSinv 
iankf 8 Metcal/'s R., p. 852. Mass. (1846.) 

AssimPsiT on a promissory note, dated May 24tfay 1837^ given by 
the defendant to the plaintiffs, payable on demand. The action was 
oommenced on the 5th of December, 1843, and the defendant relied OD 
the statute of limitations. 

At the trial in the Coart of ' Common Pleas, before Waksbn, J., the 
plaintifis gave in evidence the note described in their declaration, on 
which were two endorsements. The first was this, '^ Received, Decern* 
ber, 7th, 1837, fifty dollars.*' The second was as fi)llows : " April 5th, 
1839. Received, Cotton Mill order, in part, sixteen dollars and sixty 
cents.'' Both these endorsements were admitted to be in the handU 
writing of one of the plaintiffs. 

The plaintiffs then offered in evidence the following paper : — 

" Measrs. Wateiman & Vangfaan, wiab yon t« pay Thomas E. Bnrbank, twenty- 
two doUars and thirty-eight cents, and charge the Ct tton Mill.^ Apn] 5tlL 1839. 

On the back of thb order, and in the handwriting of the defendant, 
were these words : 

** Received Uw within as npecsSed. 

Thomas £. Bobbahk." 

The plaintiffs offered no further evidence ; but they produced their 
books of accoufit, which they alleged would show all the busine^ trans- 
actions between them and the defendant, and offered them to the de- 
fendant to tse on the trial. This offer the defendant declined. 
« The Court ruled, " that upon this evidence it was not competent 
for the jury to find a verdict for the plaintiffs, and instructed them ac- 
cordingly." A verdict was returned for the defendant, ami the plain- 
tiff^ alleged exceptions to the said ruling and instruction. 

Eddy ^ Coffin^ for the plaintiffs. As the endorsement n;ade by the 
plaintiffs is notfby the Rev.Sts.y chap, 120, sec, 17, " sufficient proof 
of the payment," some other evidence thereof mtfst be given to the 
jury ; and that which was given would have warranted them in finding 
the payment which was endorsed. — Shepherd v. CurriSf 1 Stark JR., 
454 ; Porter v. Bloody 5 Pick,, 57 ; 1 Stark. Ev., 73, 74, 443 ; Greenl 
on Ev.f sees. 38, 44. . 

Thomas, for the defendant. The evidence in payment, in this eaae, 
must be the same which would be required if no endorsement had been 
nfikde ; and on this view of the matter, the ruling of the Court below ^ 
was clearly right. — Hancock r. Cook, 18 Pick., 80. 

DswET, J. — ^The endorsements of pa3rment on the note are dearly 
insufficient, in themselves, to take the case out of the operation of the 



Mtttttd of limitetioiiB, beng maile'bf the pajraei. itap. ^.^ cb^ ISO 
jee. 17. This the plaintun concede 7 but <£ay .eonteod Ihat the supple- 
mentary evidence establishes the fact of such payment by the defend- 
ant to them, and that this may aveil them. The inquiry then is, does 
the proposed evidenee show any such payment on this note ? The evi- 
dence, which waa ofiS^ed, shows that the defendant, on the 5th of April, 
1839, had in his possession James Jackson's draft en the Cotton Mill 
for $22 88, whidi the defendant, by his veeeipt, acknowledged to have 
lieen paid. Does this latter fact warrant the Wal inference that the 
«iim of #16 60 was paid on Ae note, by the defendai^t, on the 5th of 
April, 1839 ? It shows that the defendant had the means to make such 
payment. Such would also be the effect of any evideiKse that the de- 
•feodant had in his possession that amount of money on t^at day. But 
does that show actual payment by the defendant ? One test of this 
would be, to consider the eSect of such evidence, upon the hypothesis 
that no endorsement had been made upon the note. Suppose the note 
liad been produoed at the trial without any endorsement upon it, and 
the plaintiffs had relied solely on the draft as evidence £hat a payment 
had been made on the note ; clearly this would have been insufficient. 
It. is quite obvious that the whole strength of the plaintiffs' case arises, 
from their endorsement on the note of a partial payment, and that, 'with- 
out this endorsement, the draft would not ftirnish the requisite nevidenee. 
The argument arising from eoinoidenoe in time depends entirely upon 
the endorsement on the note. Without taking the entry of dates as 
true, the force and efiect of this coincidence in time are lost. So the fact, 
that it was a payment by an appropriation of a part of the Cetton 'Mill 
order, wholly depends upon the oorreotness of the 'entry. made < by tk^ 
plaintifis. But the obvious poli<^ and the pxiovdsum of the statute of 
limitations are, that the payee of a note shall not make evideoas, to 
take die promise out- of the -statute, by an endorsamenl of payment oik 
'ttienote, by himself, or any one in hia behalf, itisieasy to peuceivc^ 
that if the proposed evidence were admissible, it would furnish gmat 
facilities for giving efiect to an endorsenottnt made by the payee, un^r 
^xilor^offintroducing it as one link in the chain of evidence relied on by 
tdm to take his case out of the staitute. We are apprehensive that a 
^le giving effect tp such evidence would be liable to ibuse, and would 
.ordinarily be used to evade the statute provision, denying all legal effect, 
ae evidence, to an endorsement, made by the payee of the note. The 
recent legislation indicates that the policy of the Ii^gislatureis, to gire in- 
creased ferce and effect to the law of limitation of actions, and torequiie 
higher evidence of the renewal of promises that would be otherwise 
f tarred. We are satisfied that here nvasnofi^officient evidence to war- 
inmt the jury in Ending a payment on this note, by the defendant, within 
*«ix 3»earB, and (that the Tuling of the Court npon the point was correot. 

The further offer of the plaintiflb, to proauce their books .of |ieoount» 
does not vary the case, nor authorize aiy different result. 

.Effcq^ums wjerrided. 
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'a^LB-^VOlO AUTHORITY. 

The Ttlleoflaiir ds, l!iat a sale u>%der a void anthc^i^ is also roid, 
ind the purchaser can riecover back the purchase money .-^-Dorman v, 
Ltmcy 1 Gfhnan's R., p. 143. Ills. (1846.) 

(TrunibuH cited 1 Bac. Ahr., 261 ; ChUty an Con., 600; Newdu 
^aie V. Davy, 1 !Lorc{ Raytn.l 742 ; Fou^fer y. Shearer, 7 il£zM., 14 ; 
^ctrer v. Fowler, 7 Mass,, SI ; 1 17. iS. i%., 289, JVb. 476; i?tfl0maii 
t. WestcoU, 19 JirfifW., 73.) 

SALE— WITHOUT AFFIXING DATE OP PAYMENT. 

Where no time of payment is expressed in a contract to pay for. 
goods sold, the legal construction of the contract is, that payment shall 
be made on demand ; and in an action^ presently brought on such con- 
tract, which is in writing, the defendant cannot give evidence of a 
simultaneous oral agreement that payment should be made on a parti- 
cular day, subsequent to the commencement of the action.-^ TFarren v. 
Whaler et ai., 8 Metcalfe's R., p. 97. Mass. (1846.) 

( TFoo^> cited 3 Siari. Ev., 1002, 1009, 1612; Huni y. Adams, 6 
J&m., 523; Stadqfok v. AmM, 11 Mass., 29 ; Atwood v. Cobb, 16 
Pick., Tto7. 

■Benp, contra, cited 3 Stark. Ev., 1649; Chtsenl. on E»., sec. 262 ; 
Bo^uoean St.,'S, 10; Jefrey:v. Waiion, I Stark. R., 267; Field y. 
Biddle, and MeMmy.Owen, 2 Bail, 171 ; BoUinger^. Exhort, 16 S. 
B.,%i&2 ; Baoet^pari v. Mum, 15 Mass.,'M.) 

SAI.ESEMAN-DISCHARGE OP. 

Where one employed as salesman by the year, at a fixed salaryf 
is discharged beiore Uie end of the year, without any serious ground om 
complaint, he will be entitled to his salary fer the whole term ror which 
he was engaged.— Decamp v. Hewitt et als., 11 Bohinsan's La. R.y.p. 
2i6. (1846.) 

ATFitAL'fcom the CSoniniercial .GQurt;of New Orleansi Wati^ |. 

MSofuAsiS, for the. plaintiff. 
Jones, bt the appellants. 

» 

MoRPHT, J. — ^The de.%ndants have appealed from a judgment yrhich, 
oondemns them to pay to the plaintiff ((1,057 85. This sum is claimed 
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on the allegation, that on or about the 8th of January, 1844, the de- 
fendants engaged the services of the plaintiff as a salesman in their 
commercial house, for the term of Qne year from that timo, at a salary 
of 91200 a year; that on or about the 12th of March following, the 
defendants discharged him from their employment without any just 
cause, and refused to pay him the aforesaid salary for one year, in 
fiolation of their contract, although the petitioner tendered to them his 
services £>r the balance of the year for which he had been engaged, 
and that they paid to him. only the sum, of 9.142 15, leaving yet due 
the balance now claimed. The defence set up is, that the defendants 
had a right to turn off the plaintiff as they did, because he was utterly 
useless to them as a salesman, being incompetent to discharge his 
duties as sucii, and not possessing the necessary skill, attention and 
industry. 

The case presents only a question of fact, to wit, whethet the plain* 
tiff was competent to discharge the ddties he undertook to perform for 
the defendants ? A number of merchants of high standing, all well 
acquainted with the plaintiff for a long time, and some of whom had 
him in their employ, testified to his uncommon industry, activity and 
general knowledge and experience as a salesman of western produce ; 
and it appears that the defendants themselves were well aware of his 
merits as a salesman, for, more than a year before they actually employed 
him, they expressed the desire of having his services, saying that he was 
just such a person as they wanted. It does not appear that at the time of 
discharging plaintiff, or previously, they intimated to him, or expressed 
to others any dissatisfaction with him ; and when they made out their 
account with him, they allowed him a month's salary beyond the time 
they intended to keep and did keep him. On the trial, the defendants 
attempted to show the incompetency of the plaintiff, by proving that he * 
committed various errors in making entries of his sales in the blotter^ 
from which l\e book-keeper carries the accounts into the» regular books. 
The errors complained of are represented by the witnesses as nnimpor 
tant, and such as commonly occur, and cannot be prevented in tha^ 
kind of business, which is generally done in a hurry. They say thai 
these errors, which sometimes occur in every house doing such an exten 
give business as that of the defendants, are generally rectified by th» 
principal, or the clerk who makes out the bills. The defendants also 
complain that the plaintiff* refused to carry out the particulars of the 
sales made by him from the blotter into the sales book; but the plain- 
tiff has proved by several witnesses that it was no part of his duty, fis 
ft salesman, to do so. On an attentive examination of the whole 
evidenoe, we see no reason to dif&r from the Judge below in the con*' 
dusion to which he came. 






SAMPLE— SALE— MISREPRESENTATION. 

Where cotton was sold by sample, upon a representatim that the 
bulk coiresponded with the sample, but no warranty was taken by thp 
purchaser, and the bulk of the' cotton turned out to be of in^rior quality, 
and to have been falsely packed, though not by the seller— jffeAf, that 
an action on the case, for a false and fraiidulent representation, was not 
maintainable, without showing that such representation was ^dse to th6 
knowledge of the seller, or that he acted fraudulently- or against good 
faith in making it. — OrmondY. Huth et ais,^ 14 Mjseson |* WeUhfs 
R.,|>. 651. JBng. (1847.) 

dASB for a false representation. The declaration stated, that t^je 
platnti^, to wit, on dec, at the request of the defendants, bargained with 
the defendants to buy of them divers, to wit, 142 bales of cotton of them 
the defendants ; and for a certain price, to wit, the price or sum of 
£1646 15s. \ and the defendants then during such bargaining, falsely, 
fraudulently, ai^d deceitfully, exhibited to the plaititiflr divers, to wit, 
142 parcels of cotton, and falsely, fraudulently, and deceitfully, represent- 
ed and held out to the plaintiff, aiid induced the plaintiff to believe, that 
the same parcels were samples of the said cotton so bargidned for, and 
were fair samples thereof, and that the said cotton was equal to, and 
of the same description with, and of equal and. like quality witk.the 
scdid parcels so exhibited as aforesaid ; and thereuponthe plaintiff, here- 
tofore, to wit, on the same day and year, <x)nfiding in, and relying updn 
the said parcels so exhibited, and the said representations uid induce- 
ments of the defendants so made as aforesaid, at the request of the de- 
fendants. Was iiiduced to buy and did buy the said cotton of the defend^, 
ants, at and for the said large price or sum of) to wit^ £1646 l5s., ^nd 
afterwards, toivit, on the same day and year, pdd to the defen.dants 
the same sum of money for the same ; whereas, in truth and in fact, at 
the time of the said bargaining and sale by the de^hdimts, the said 
parcels of cotton were not fair samples, nor were they samples of the 
saSd cotton so bargained for, nor was the said cotton equftrto, and of 
the same description with, and of equal and like quality with the said 
parcels, but of inferior and much worse description and quality, and of 
much less value. And the plaintiff in fact says, that the de^ndants, 
by means of the premises, on the day and year afomsaid, falsely and 
fraudulently deceived the plaintiff in the sale of the said cotton as afofe- 
said, by meanj^ whereof, &c. 

Pleas, first, not guilty ; secondly; that the plafaif iff was not induced 
l6 buy^ nor did he buy the sdd cotton or any p4rt Uiereof^ mocfo ^ for^ 
ma. 

Tl^ replication^'took issue' upon both pleas. 

At the trial, before ColtMan; J., at -the Liverpool- S^tig Assizes, 
1843^ it appeared that the plaintiff, a cotton-spinner, had, through a 
litioker, bought several bales of (iotton -from tfie di6^yfai(ts^''whK) were 
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merchants at Liverpool. The U3ual method of purchasing cotton is by 
brokers. The selling broker always has samples by. which he sells. 
Inspectiob from the bulk is quite unusual in purchases of cotton. Thd 
samples are drawn from a slit in the bale ; and if any part of the bale 
proves to be of an inferior quality to that found at the slit, it is said to 
be falsely packed, and is unmerchantable on that account. It^ is usual 
lor the buying broker to have samples drawn by his own people from 
the bale, which re-drawn samples he compares with those by which he 
has bought. In the present case, forty-five of the bales, which were 
purchased by the plaintiff, were found to be falsely packed. Cotton \a 
packed in layers,. so that the edges are visible only at the top and bot- 
tom, and along the narrow side. . From the way in which the cotton is 
packed, you can only take the sample from, the long narrow side. In 
this case, there were two, three, or more layers of good cotton like the 
sample ; but in the inner part, the cotton was bad ; in aome instances, 
there was not more than one la>er of good, and the rest bad. A wit- 
ness stated that this must have been done by design, and that the bales 
must have been falsely packed when purchased ; but there was no 
evidence to show that the defendants were cognizant of the fraud. It 
was proved that the cotton had come straight from the ship to the de- 
fendants' warehouse, and they were the consignees; but whether they 
were consignees on their own account or &r others, did not appear. 
Upon this evidence, the defendants' counsel insisted that there was no 
case to go to the jury, on which they could find for the plaintiff on the first 
issue, inasmuch as neither the defendants nor their brokers were proved 
to have had any knowledge of the alleged misrepresentation being false, 
or of the false packing, or to have act^ In any respect against good faith 
or with any fraudulent purpose. The plaintifi's counsel, on the other 
hand, maintained, that the delivery of samples not corresponding with 
Ae bulk, was a false representation of the Quality of the cotton, which 
must be considered in point of law a^ fraudulent, as beiag the statement 
of a fact, which the party making it did not know to be true, and which 
in fact was not true, and which induced the buyer to make the purchase. 
The learned Judge directed the jury, that, unless they could see grounds 
fer inferring that the defendants or their brokers were acquainted with 
the fraud that had been practised in the packing, or had acted in the 
transaction against good faith, or with some fraudulent purpose, the 
defendants were entitled to the verdict on the -first issue. Whereupon 
the plaintiff's counsel excepted to the direction of the learned Judge, 
and insisted that proof of the defendants or their brokers being acquainted 
with the fraud that had been practised in the packing, or of their having 
acted against good faith, or with some fraudulent purpose, was not neces- 
sary to be given by him on that issue, and tendered a bil of exceptions 
accordingly. The jury found a verdict for the defendants on the first 
issue, and were discharged by consent as to the other issues. A writ 
of error having been brought, the case was now argued by ^ 

Ccfmlxagi for the plaintiff in error. The plaintiff is entitled to sue 
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eeed on this issue, although he is not able to prove that the defendanta 
acted fraudulently, or with knowledge that the representation was 
untrue, if it turned out, in fact, to be untrue. The plaintiff was induced 
to purchase by the appearance of the samples, and by the understanding 
that the cotton in the bales corresponded with the •samples ; and if it 
does not correspond, he is entitled to succeed, although he is not able to 
bring home to the defendants a knowledge of the fraud. . If during a* 
negotiation for a sale of goods, the vendor makes a representation, to 
induce the purchaser to complete the contract, of something which he 
does not know to be true, and which turns out to be false, a jury would 
be warranted in finding a verdict for the purchaser, although he cannot 
show that th€> vendor knew it to be ilntrue. It is not necessary to say 
that they must find for the plaintiff; it is sufificient, in the present case, 
if they nugJU have done so. If the vendor misstates a fact, ana by that 
misstatement induces the purchaser to make the contract, he is liable 
for it, whether he kMW it to be untrue or not. There is here every 
ingredient necessary to support an action. There iS a wrong done, a 
damnum^ and also an injuria ; for the. defendants have stated that which 
was not true, although they might not know it to be untrue. It is as 
much a legal fraud for a party to make a statement which he does not 
know to be true, as if he made a statement which he knew to be untrue, 
if it tunas out to be so. In Rex v. Mawhey, 6 T. R.y 637, Lawrence, 
J., says, " Where a man swears to a particular fact, without knowing 
at the time whether the fact be true or false, it is as much perjury as if 
he knew the fact to, be false, and equally indictable." So here, the 
defendants are equally liable if they make a statement that* the cotton 
in the bulk was the same as the sample, and it turns out to be otherwise, 
whether they knew it to be so or not. Policies of insurance are vitiated 
by^any false representation, though made in ignorance of its being false. 
Goram v. Sweeting, 2 Saund., 2(K) J., note I ; Garter v. Boehm, 3 
Burr., 1905 ; Hodgson v. Richardson, I TT. BlaGk,, 463. The rule 
applicable to insurances applies equally to other <x>ntracts. The law 
looks not to the motives of actions, but to the general result of what the 
parties do. The case of libel is analogous. In Chalmers v. Payne, 2 
C. M, 4" R'9 157, Lord Abinger, C. B., says, " When a publication is 
injurious on the face of it, it is a wrong from which malice will be in- 
ferred, and which makes it actionable, whether an injury was intended 
or not. That is a principle which is not confined to libel only, but is a 
general principle applicable to other cases.'' The same doctrine is laid 
down in nearly the same words in Fisher v. Clement^ 10 Barn. 4* Cress,^ , 
472. There is, however, a motive in the vendor of goods, to induce the 
vendee to complete the contract ; and if a party is influenced by a state- 
ment of the vendor to complete a contract, and that statement tum» out 
to be false or untrite, he is Habie. It is no answer to say, that it can- 
not be shown that the party had an improper motive ; it is sufficient 
that such a ipotive might exist, if the result to the plaintiff be the same/ 
It may be, and generally is, impossible to pvove aotuid knowledge. In 
Panoson v. Watson^ 2 Cowp.t 788, Lord Maiisfuei.d, C. J., says, <* It ia 
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equally fisjse Tor a man to undertake to say that whieh he knows ii9tllitt|p 

i^t all of, as to say that is true which he knows is not true/^ So here^^ 

it is not necessary to show that die party knew the statement tabe ielm 

-»it is enough to show that it is false, and leave him to explain how he 

came to make the statement. In Cooper v. Gurdener, Carth.y 90, whieh i 

was a case for falsely affirming thiit the goods were his own, when they 

Were the goods of another, it was held that the declaration was goodii 

without saying sciens they were the goods of another. That was a. 

case where there was no frauds and where the party did not know that. 

he was making a false statement ; . and yet it was held that the action 

)ay. Grove, J., appears to have had this case in his mind, in deliver-. 

ing his judgment in rasUy v. Freeman, 3 T. Z2., 64. In Schneider y. 

Heath, 3 Campb,, 508, Sir James Mansfield, C. J., says, '' It signifies 

nothing whether a man represents a thing to be diiferent from what he' 

knows it to be, or whether he makes a representation which he does not-. 

know at the time to be true or false ; if, in point oLfact, it turns out tOi 

be false." And in Smout v. Ilberry, 10 M. ^ W., 9, 10, Alderson, 

B., in delivering the judgment of the Court, says, " It is a wrong to 

state as true what the individual making such statement does not know' 

to be true, even though he does not know it to be false, but believes^: 

without sufficient grounds, that the statement Will ultimately turn out * i 

to be correct. And if that wrong produces an injury to a third person, 

who .is wholly ignorant of the grounds on which such belief of the sup* 

posed agent is founded, and who has relied on the correctness of his< 

assertion, it is equally just, that he who makes such assertion should ba 

personally Jiable for its consequences." He also cited Adamson v. 

Jarvisy 4 Bing., 66 ; Burrows v. Lock, 10 -Fc*., 470 y Fuller v. WtU 

sm, 3 Q. B\, 68 ; Cornfqot v. Fotoke, ^M.^W., 358 ; Collins v. Evtms, 

13 Law J.yRep.y 2 J?:, 183; RailUm v. MaiUiewa, 10 Cfark ^ Fin.y 

934. In Moens v. Heyworth, 10 M,^ W., 155, Lord Abikger, C. fi., 

says, " The fraud which vitisftes a contract and gives the party a right 

to recover, does not in all cases necessarily imply moral turjMtude, 

There may be a misrepresentation as to the facts stated in the contract, 

all the circumstances in which the party may believe to be truet" 

Pjirke, B., undoubtedly says, 10 M. ^ W., 157, "To give a right of 

action for that representation, it was, I think essential to prove, that, by 

words or acts of the defendants qr their agents, it was made falsely, and 

^r the improper purpose of inducing the plaintiffs to purchase xke ^ 

g^ds;" but the most that can be said of that is, that it is the opinkiB 

^of one Judge against another, to show that a bare affirmation, without a > 

warranty, is no cause of action* Tindal, C. J., referred to Chandehr 

v. LopuSj Cro. Jac., 4. In a note upon that case in Seho, N. P^.,648,' 

9ih €d,y Jdr. Sehoyn appears to have thought that the affiirmation< there • 

mentioned was made long prior to the contracli, and was not cooneoted : 

wi|h it. Apd in that case, ANnsasoN, J., waaof thci contrary opinion, 

ai^teld that the deceit in selling the stone for a bezoarr ston^ w^ea:it i 

was npt, 3vas.a cause 4^f aetioa* 



CroTnpton, for the defendaot in error^r-In. all ea^s. of : l^e's^feSibf * 
chattels^ the rule of caveat emptor appli€£^ so far as relates to ikB caom 
dition or quality of the goods, except there be a warranty, or fraiid itt 
the seller. And there is no distinction between legal and moral fraitd 
in cases of this kind. In Chandelor v. Loptts, the defendant jsold to the 
plaintifi* a stone,, which he afHrmed to be a bezoar stone, whea it was 
not ; and it was held that the bare affirmation that it was a blBzoar stone^ 
without warranting it to be so, was no cause pf action. It is also there 
said that " although he knew it to be no bezoar stone, it is not material." | 

That, as Mr. Smith observes in his Leading Cases, 77, has often been 
denied ; but it wag not necessary to the decision of the case, the main 
doctrine of which has never been disputed. The main decision there 
was, that the plaintiff must either declare upon a contract, 6r, if he dB4 
Clare in tort for a misrepresentation, he must avei* a scienter. In Budd 
V. FairmoneTy 8 Bing., 52, Tindal, C. J., points out the distinction be** 
tween a warranty and a representation. He says, " Whatever a party 
Warrants he is bound to make good to the letter of the warranty, whe- 
ther the quality warranted be material or not,; it is only necesisary 
for the buyer to show that the article is not according to the warranty ; 
• whereas, if an article be sold by description merely, and the buyer 
afterwards discovers a patent defect, he must go further ,-'^^lege ^be 
scienter, and show that the description was false within the knowledge 
of the seller." And after stating that, m Farkmson v. Lee, 2 Ea>at,t 
313, upon a sale of hops by sample, with a warranty that the bulk o£ 
the commodity answered the sample, although a fair merchantable prioe 
was given, it was held that the seller was not responsible for a latent ' 

defect unknown to him, but arising from the fraud of the grower from 
whom he purchased. He adds : " A party who malces a simple repre- 
sentation stands, therefore, in a very different situatimi from a party who 
giv^s a warranty." The present is simply the case of a representation,- 
and therefore an action is not maintainable without a sodenter. The 
case of Meyer v. Everth, 4 Camph*, 23, turned entirely on its being a 
deceitful representation, and was not a sale^by sample. In Freeman v. 
Baker, 5 Barn, ^ Adolph., 797, Parke, J«, says : " The question of 
deceit was disposed of by the jury, when they found that the defect in- 
the ship was unknown to the defendants. Polhill v. Walter, 3 Bam, 
^ Adolph,^ 114, only decides that if a person states what he knows ti> 
be untrue, ^nd induces another to act upon it to his prejudice, a fraud 
in law is committed." And Patterson, J., says, " The decision in' 
PolhiU V. Walter is put distinctly and pointedly on the ground that*ther 
party knew the representation he made to be false;" and Lord Tbh*- 
TERPEN particularly guards against any other constructitJUj by saying, 
" If the defendant had had g^ leason to believe his representation *tD' 
be true, he toould hate incurred no liabUUy ; for he wbuld'havQ madeJM 
statement which he knew to be false : a oase vcJry different from tl)0 
present. Bohell v. Stevens, 3 Bam. 4* Cress., 623, and 2iy«i«y-v. iSWJy, 
2 Ld. Baym,, 1118, also show that knowledge of th© fraud fe a neee»* 
nary ingredient in an action for a false jrepresentation. iSJ|xref^^0eS'V*< 
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*AJleBy 3 EaH.y 448^ n., AUen, 91, again shows that the scienter or 
fraud is the gist of the action where there is no warranty ; and that case 
was bited as law by Littledale, J., in Early v. Gnrretty 9 Bam. S^ 
Cress., 932. WUHamson v. AlUstm, 2 East., 446, where it was held 
that the scienter need not be proved, was a case of express warranty ; 
but that case also shows that, in cases of mere misrepresentation, Uie 
allegation of a scienter must be made and proved. Where there is a sale 
by sample, and there is no warranty or fraud, the seller is not liable for 
an unknown defect in the goods sold : Parkinson v. Lee, 2 East, 313 ; 
Southern v. Howe, 2 RoU. li., 5 ; PasJey v. Freeman, 3 T. R., 51 ; Jehd' 
toine V. Slade, 2 Esp., 572 ; Cornfoot v. Fowke, per Rolfe, B. ; Com. 
Dig., ^* Action onjhe Case,^^ A. 8, 11, E, 4. The opinion of a majo- 
rity of the Judges of the Court of Exchequer, in moens v. Heytoorlh,- 
IS in favor of the view contended for by the defendant. The opinion of 
hori Abinger, C. B., seems to have been formed from his considering 
this case as 'governed by the same rule applicable to cases of policies of 
insurance, which have always been considered as contracts vher. rimae 
Jutei. There is, however, a distinction between other representations 
and representations of that nature. Fuller v. Wilson is not the case of 
a representation as to the condition of goods sold. Collins v. Evans ' 
was the case of a mandatum, and the defendaiA was held not liable in 
the absence of knowledge or fraud : it is therefore a strong authority in 
favor of the defendants. In Taylor v. Ashion, 11 M. ^ W., 413, Parke, 
B., said, in the course of the argument, " I adhere to the doctrine^ that 
an action for deceit will not lie without moral fraud ; and Lord Den- 
MAN, in the case last cited (FuUer v. Wilson), seems to admit that to be 
80. If the party hona fde believes the representation he made to be 
true, though he may not know it, it is not actionable.^' And, in deliver- 
ing the judgment of the Court, the same learned Judge says, ^^ It was 
contended by Mr. Knowles that it was not necessary moral fraud should 
be committed in order to render these persons liable ; for that if they 
made statements for their own benefit, which were calculated to induce 
another to take a particular step, and if he did take that step to his pre- 
judice in consequence of such statements, and such statements were 
false, the defendants were responsible, though they had not been guilty 
of any moral fraud. . . . From this proposition we entirely dissent, 
because we are of opinion that, independently of any contract between 
the parties, no one can be made responsible for a representaition of this 
kind unless it be fraudulently made." The argument on the other side 
would go to the extent of abolishing altogether the use of the scienter in 
pleading ; for if it be well foundc^d, there could be no case in wEich a 
sq^enter would be necessary. Smout v. Ilbery was not a case of sale, 
but of agency, and is founded upoit a doctrine first promulga[ted in 
some cas<is in the American Courts. Alderson, B., was a party to all 
thpse judgments which have been cited from the Exchequer ; and he 
never supposed that in SmmU v. Ilbery he was altering the law he had 
before declared. The law^has said, that if a party means to protect 
himself from hidden defects, he must take a warranty, and he is not 
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pfoteeted otherwise, unless he can make out fraud. There is no hard* 

ship in supporting the ruling of the learned Judge, since a vendee may ' 

;always protect himself by requiring a warranty. The direction of the 

learned Judge, therefore, was perfectly correct, and was the only ruling 

he could properly have given. i 

CowUng, in reply.*— A distinction has been endeavored to be drawn 
• as to mandatories, and some such distinction has no doubt been taken 
by Mr. Justice* Stort ; but his remarks on this subject were not meant ^ 

to be universal, that it was in no case necessary to show* actual knowledge 
of the falsehood of the assertion. He referred to Stary^s Equity Juris- 
vrudencey sees. 193, 195 et seq., where the authorities ire collected. *" 

The question, according to the argument on the other side, only comes 
to this — what is fraud ? There is no doubt as to the rule of caveat 
emptor; but if a party is misled by the statement of the vendor, and 
thrown oi^ his guard by it, that rule ceases to be applicable. The 
question comes back to what is recognized as fraud in law. No doubt, 
if a purchaser can prove actual fraud in the sale, it is then quite clear 
that the vendor is liable. It is not meant to be said that every state- 
ment that a vendor makes, and which turns out to be wrong, is neces- 
sarily actionable ; but where a statement is made which is material to 
the contract, and it turns out to be untrue, and the vendee is inevitably 
misled by it, the vendor is liable for it. If the result to the person, 
injured is the same, the law considers it the same as if the motive had 
been fraudulent. The tendency of actions alone is material ; for in- 
stance, a man is liable in trespass for an involuntary damage to . 
another. It is not contended that in all 'cases a scienter is superfluous, 
but only thsCt in cases of contract, where there ought to be perfect fair 
dealing between the parties, it is unnecessary. Wherever tl^ere is 
neither a representation nor a warranty, there a scienter must be 
alleged ^nd proved. Sehoyn's N. P., 637. No answer has been given * 

as to the inconvenience which it was urged would arise in adopting the 
test of actual knowledge, and the difficulty of proving it. All that the ^ 

plaintiff below could be called upon to show, was, the existenqe of the 
misrepresentation of a material fact. [Coltman, J. — Mr. Crompton and 
you do not agree upon the meaning of " exhibiting the samples ;" he 
says it means that they be fairly drawn Irom the bulk, but you say 
the meaning must be that the bulk correspond with the samples.] k 
must be taken upon the bill of exceptions that there was a misrepre'sen- 
tation, and the Judge assumes it to be so. [Maule, J. — The utmost 
that you can argue is, that it was a prmd facie case of fraud, and 
therefore there was a point for the jury as to the fraud.] It is a prima 
^aeie case of legal, jpot of moral fraud. The proposition now advanced 
18 consistent with all the authorities which have been cited. There is 
no reascm why policies of insurance, to which this doctrine is admitted 
to apply, should be construed differently from other contracts. Chan- 
dehr v. Lopus is a c.ase of little or no authority ; and if it proves anjr 
thing, it proves too much. It is impossible to say how much of it is 
tew, and one part of it clearly is not. [Tinbal, C. Jv^— It has been 



(C9ily dvertuled as t6 <that part where it is said' that kflowledge w«i 
immateriaU] Pasky v. Freematiy and that class of cases, were not 
cases of dealilig between the parties for the sale and purcbfuse of goods; 
they are cases of agency, in which it is not disputed that a scienter and 
moral fraud must be proved. [Tindal, C. J.^-lt wojald be strange 
if there were not an analogy between cases of dealing and other cases 
of representation. The only difference is, that the one is stronger fer 
the jury to find fraud in than the other.] In Budd yrFarnnoner^ the 
representation was of a trifling matter, which could not have influenced 
the party in making the contract. But where the representation is of a 
matter material to induce the party the purchase the gooas, it is equivnU' 
lent for this purpose to a warranty. Freeman v. Bakery was the case 
of the sale of a ship wiih all fa/alis, which would have the effect of 
putting the pui chaser on his guard. In all such cases the rule of caveat 
emptor applies. In Sysney v. Selhy, Lord Holt, although he uses the 
word j^^e, does not say false to his knowledge ; and Powell, J., taki^s 
the same view ; and they both say there was no fraud. In SpringweH 
V. Alleny there wes neither warranty nor representation. In WUUani-' 
son V. Allison^ there was an express warranty, and the scienter was not 
necessary. In Taylor v. AsfUon, there was no dealing between the 
parties, and there the representation was made before, and not at, the 
time of the contract. Looking at all the cases together, the authorities 
are strong in favor of the plaintiff. 

The judgment of the Court was pronounced by 

Tindal, C. J. — ^We think the direction of the learned Judge 'was 
petfectly correct. 

The action is brought for a false and fraudulent representation, al- 
leged to have been made by the defendants, on the sale of certain oottoa 
to the plaintiff ; that the cotton was of the same descrij^ion, and of 
e^ual and like quality with the sample by. them exliibited, whereas hi 
fact it was not : the action not being brought upon an express warranty, 
nor any express allegation being laid in the declaration, that the defend- 
ants knew at the time that the bulk of the c#tton did hot equal in 
<lescription or quality the sample which had been so exhibited. 

Upon the trial, the learned Judge directed the jury, that unless they 
could infer that the defendants or their brokers were acquainted with 
the fraud that had been pract^ed in the packing, or had acted in the 
transaction against good faith, or with some fraudulent purpose, the de- 
fendants were entitled to the verdict ; and we . think this the proper 
direction. 

The rule which is to: be derived from all the cases appears to us to 
•be^ that where, upon the sale of goods, the purchaser- is satisfied without 
^equiriQg a warranty, (which is^ a matter for his own o^n^idemtion,) he 
ipaanet recover upon a mere representation of the quality by the sell^iv 
luiless he can show that the representation was bottomed in fraud. If^ 
indeed, tjie n^pessentation was false to the knowledge df the p^rty mefe. 
WOkgit, tUs^woMld.in. general be oonclusivB evidence ^f fraud; but^ If 
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the representation was honestly made, and believed at the time to be true 
by the party making it, though not true in point of fact, we think this 
does not amount to fraud in law, but that the rule caveat emptor applies, 
and the representation itself does not furnish a ground of a^tidb. And 
although the oases may, in appearance, raise some difference as to the 
effect of a false assertion or representation of ^z^/e in the seller, it will- be 
found, on examination, that in each of those eases there was either an 
fussertion of title embodied in the contract, or a representation of title 
which was false to the knowledge of the seller. 

The rule we have drawn from the cases appears to us lQ.be sup^ 
ported so clearly by the early, as well as the, more recent deoisicHis, 
that we think it unnecessary to Ifring them forward in review ; but 
satisfy ourselves with saying, that the exception must be disallowed, and ' 
the. judgment of the Cpurt of fjxchequer affirmed . 

Judgment affirmed, 
» 

SEAMEN--CREDITPRS OF. 

Money in the hands of a purser, although it may be due to seamen, 
is not liable to an attachment by. the crec^tors of those seamen. 

A purser cannot be distinguished from any other disbursing agei&t .< 
of the government ; and the rule is general, that, so long as money re- 
mains in the hands of a disbursing officer, it is as much the money of 
the United States as if it had not been drawn from the treasury. — Bu- 
ehanan v. Alexander, 4 Howard^s U% S, R., p, 20. (1846.) 



SECURITY FOR COSTS. 

A party at whose instance a rule for security for costs is granted, 
may lose his right to have it made absolute, by want of action upon it, 
or by his own waiver of the right. 

If the party at whose instance a rule for security for costs has been 
granted, apply to have it dismissed, before the rule has been absolute, 
It is error to strike the case from the docket, because the rule had not 
been complied with. — The Miss., ^ 4.h, Railroad Co. v. Ballard et a/., 
ft Smedes^ JjtarshiWs R.y p. 606 Miss. (1846.) 



.SENIOR CREDITOR. 

T 

ft 

A senior creditor does hot lose .'his &'en, beca4|8&,a claim is inter- 
and. returned to the County Court for trial, but will continue until 
i^e^si^t is determined, when it may be reissued.— ^J3a&cocA;e<a/,vy« W^ * 
ry 9 4&i&una jS., ji. 1^. (1846.) 
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SET OFF. 

« 
Endorsee of an overdue note takes it, subject to the equities arising 

out of the note itself, aod not to set off generally. — Hughes v. Large^ 2 

Barr's JR., p. 103. Pa, (1846.) 

{Roberts cited Ckit, BiL, 7 ed. 822 ; Burrough v. Moss^ 10 B, 4* 
Cress., 568 ; ChU. BiL, 15 ; Byles, 95 ; 10 Jlfee^on 4- Welshy, 696 ; 
Story Prom. JVbte, «ec. 178, 195 ; Story on Bills, sec. 220, 107 ; 5 PicAr., 
1 ; 10 Connectieui, 55, 10 ; 6 Cow., 693 ; 3 Har. N. J. JS., 222.> 

SET OFF— EXECUTOR. 

A debt which accrued in the lifetime of the testator or intestate^ 
cannot be set off against a debt which accrues to the executor or admin- 
istrator, after the death of the testator or intestate.— -iliiZZff el at. v. Ijamp 
km Adm'r, 1 Kelly's H., p. 511. Ga. (1847.) 

(Warner, J., cited 1 LeigVs Nisi Prius, 156, and cases there cited; 
Battrittgion v. Stevenson, Wilks, 264; 2 WHMains on Ex'ors, 1155.) 



SETTLEMEINIT— IDIOT. 

A person, of thje age of twenty-one years may gain a settlement m a 
town, by having bis dwelling and home therein for the space of five 
' y^ars together, without receiving support or supplies as a pauper, irre- 
spective of the manner in which nis home had been acquired or con- 
tinued. 

Thus a female, non compos mentis, over twenty-one years of age, 
who ha)i removed into a town With her mother, and composed a part 
of her family during the ^ime, was held, to have been capable of gain- 
ing a settlement in her own right by such residence. — Inhabitants of 
Augusta V. Inhabitants of Turner, 24 Maine R., p. 112. (1346.) 

Assumpsit for the support of Amelia Battles, a pauper, alleged to 
have been an inhabitant of Turner, and found in need of immediate re- 
lief in Augusta. The parties agreed upon a statement of facts, which 
are found at the commencement of the opinion of the Court. 

Baker, for the plaintifls. — To ,the point, that the pauper gained no 
settlement in her own right in Augusta by five years continued resi- 
dence there, although twenty-one years of age, because she was fton 
compos mentis, incapable of volition, and could have no animus manendi^ 
, he cited, Hallowell v. Gardner, 1 Maine, 93 ; Jefferson v. Litchfield, 1 
Maine, 196 ; Turner v. Buckfield, 3 Maine, 229 ; Luhec v. Eastport^ 3 
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Mdinef 220 ; St, George v. Deer IsIe,S Mainey 390; Hampden v. 
Fairfield^ 8 Maine, 436; Wiscasset v. Waldoboro\ 3 Maine, 388; 
JTnoa; v. Waldoboro*, 3 Mainey 455 ; TFis^^&rooit v. Bowdoinhaniy 7 
MainCy 363 ; itfifo v. Kilmamocky 11 Mainey 455 ; Sidney v. Win- 
t^rop, 5 itfaene, 123 ; C^/on v. Northbridgey 15 Mass., 237 ; PFmcAen- 
<2en V. Hatfieidy 4: Mass,y 123; Springfield v. Wilbrahamy A Mass.^ 
403 ; Dighton v. Freetotniy 4 Mass,, 530 ; Newherry v. Harvardy 6 

Pick. y.l. 

The facts show that the father's settlement was in Turner, and that 
the mother of the pauper was his lawful wife. Up to the time of his 
death, in 1838, the settlement of both the mother and daughter was in 
Turner, for they could have no settlement but his. The mother has 
gained no settlement since his death, fed* the writ shows the supplies 
were furnished in 1842. — Richmond v. Lisbon, 15 MainCy >c34 ; Thorn* 
aston V. St. George, 17 Mainey 117. 

The pauper could gain no settlement in her. own right, for the rea- 
sons before mentioned, and ^ust have that of her mother. She was 
never emancipated. 2 Kenty 205, 206 ; Dedham v. Naticky 16 Mass., 
135. The father had not lost or abandoned his right to her earnings, 
if she was capable of labor, had given no one a right to her services, 
and p]aced no one over her in loco 'parentis: Sumner v. Sebec, 3 
Maine, 223 ; Pittsion v. W^casset, 4 Mainey 293 ; Fayette v. Leeds, 
10 Maine, 409 ; Wells v. Kennebunk, 8 Maine, 200 ; Taunton v. Ply- 
mouth, 15 Mass., 203 ; Great Barrington v. Tyringham, 18 Pick., 264 ; 
Somerset v. Dighton, 12 Mass., 383. 

May, argued for the defendants. That the clause in the settlement 
act, Stat. 1821, sec. 2, that "legitimate children shall follow and have 
the settlement of their father," and pf their mother, in certain cases,' 
applies only to minor children, or to children so situated as not to have 
a capacity to gain a settlement in their own right. — Charlestoum v. £os» 
ton, 13 Mais.y 469 ; Springfield v. Wilbraham, 4 Mass., 493. . 

That in this case the pauper was emancipated both by age, and by 
the abandonment of the father, before she came into the State, and 
therefore can follow no settlement acquired by him after such emanci 
pation. And after her removal to this State, she was in a capacity to 
gain a settlement of her own. — Lubec v. Eastport, 3 Greenl., 220 ; 
Sidney v. Win^rop, 5 Greenl., 123 ; Mib v. Kilmarnock, 2 Fairf., 
466. • 

That having a capacity to gain a settlement for herself, she has 
actually, gained on^ in Augusta by a continued resideoce therein* for 
eight years successively, without having received supplies during the 
time as a pauper.— rLwicc v. Eastport, and Sidney y. Winthrop, before 
cited. 

The opinion of the Court was drawn up by 

Sheflet, J. — ^In this case the plaintiffs claim to recover for the sup. 
port of Amelia Battles, a pauper, who b thQ legitimate child of Asa 
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Battles. She was born in the town, of Bridgewater, ia theCoramoit 
wealth ofMassachusette^ on December 9, 1800 ; and lias^ from infancy 
been non compos mentis. H^r father abanckxied his family during tbd 
year 1820, came into this State, and after residing in other towns for a 
time, established his residence in the town of Turner, where he was 
married to another woman, and continued to reside there until the year« 
1838, when he died. 

It is admitted, that he gained a settlement in Turner. He never 
resided with the abandoned family, or made any provision for their sup- 
port, or exercised any control over the pauper. His wife and children, 
including the pauper, removed into the State during the year 1823, and 
have resided in Augusta for the last •eight years without receiving sup- 
plies as paupers. The father 4iad not acquired any settlement in this 
State until after the pauper was of age. It has been decided that a set- 
tlement might be acquired for a person non compos mentis, by his dwell- 
ing and having a home in a town at the daite of the passage of the Act 
of 1621. Luhec y.Easiport,^ Green/., 220 ; Sidney v. Winthropyb 
Crreenl.f 123. The case of Fojifaw v. Vassalborougky referred to in 
the former case, appears to have decided, that a settlement vas ac- 
quired by such a person, under the Act of 1793, by dwelling and hav- 
ing a home in an unincorporated place, when it was incorporated. 
These decisions appear to have been made upon the principle, that the 
statutes which determined the settlements of the paupers, acted upon 
the fact» that the dwelling and home of the pauper was in a particular 
town at a certain period without regarding the mode in which it had 
b^en established there. That there may be cases in which persons 
may, under our statute for the relief and support of the poor, have 
their residences established in a town, not only without, but even 
•against their consent, cannot be doubted. Such as minor childrec 
bound as apprentices, and persons of full age bound as idle and desti- 
tute persons for a term not exceeding one year, by the overseers of the 
poor. If a residence may be established without any voluntary act of 
the person in such a manner as to have the eifect to give a settlement 
by dwelling and having a home in a particular town, it is not perceived 
that it may not, upon the same principle, be continued in the same 
manner for five successive years. The statute would in the latter case, 
as in the former, only act upon the fact that there had been a dwelling 
and home &r the person for the time required, irrespective of the ma^» 
ner in which it had been acquired or continued. The agreed case 
states, that the pauper resided and had her home with her mother in 
Augusta for eight successive years without receiving supplies, as a 
pauper. This' brings her case within the statute, which deteiminee 
that she thereby had. a aetttlement in that town. 

Plaintiffs nonsuit* 
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BSBKIPF. 

* A'Bberiff is not bound to levy on personal property, when a sufficient 
levy can be made, and is made, on land. 

Nor is the sheriff required to sell at the first sales day after the 
execution is in his hands. He has the discretionary power to sell on 
any of the sale days previous to the return day of the execution to be 
satisfied. — Powell v. The Governor, 9 Alabama jR., p. 36. (1846.) 

(GoLDTHWAiTE, J., cited CIap[s Dig.r 218, see. 85.) 

> 

A slieriff who pays over money in violation of^n injunction served 
upon him, will be responsible to the plaintiff in the injunction for the 
amount. — Randall v. Parkinson, 7 Robms<m*s La. R.jp. 134. (1847.) 

' If a aheriff become liable for a failure to collect the money upon an 
execution, and pays the same to the plaintiff, another execution cannol 
be issued on the judgment for the purpose of reimbursing the sheriff.-^ 
Raundiree v. Wearer, 8 Alabama R., p. 314. (1846.) 



SHERIFF— EXECUTION. 

If the sheriff, having a writ of execution delivered to faiin, unneeeo- 

«arily delay putting it in force, an action on the case lies against him al 

the suit of the execution creditor, though no actual pecuniary damage 

has arisen from the default. — Clifton v. Hooper, 6 Queen's Bench £.> 

, p.4m,Eng. (1846.) 

(Warren cited Ashhy v. Wkke, 2 Ld. Raym., 938, 958 ; MarteUi y. 
Wtlliamsy 1 jB. 4* Ad.^ 415 ; Barkei^y. 4Jreen. 2 Bing.r 317 ; WilUam» 
V. Mostyn, 4 M. f IT., 145.) 

f SHERIFF— EXECUTION— LIEN. 

Mobey in the sheriff's hands is not subject to th6 Men of an execu« 

. uon; and though, under certain circumstances, he may seize or apprOi* 

piate it, yet this must be done before the rights of third person^ have 

mterposed, and while he has authodty to act under the execution.-*^ 

Jcnest V. Raimey, 2 Richardsm's R., p. 4. S. C. (1846.) 



signature*-endqksbment; 

^ In att actioB against the endorser^ of a note, the signaiture of itM 
oaaJieiBMidiiot betproved. — Taim^v. PMertcmi II Bol^kson'^ £^.'JRi^ 
p, 7. . {lBM.y 
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It is actionable to say of a farmer, falsdiy and malicioiisly, tRat 
' the sheriff' mil sell him out one of these days, and claims against him 
not sued will he lost ;" the credit which he hks being a means to sup- 
port his business. — Phillips v. Hoefer, 1 Barr's M.^p. 62. Pa, (1846.) 

(Sallade ^ Smith cited Dohson v. Thomistoney 3 Mod.^ 112 ; CAtfjp- 
man y^LaTnpire^ 3 Mod., 155 ; Starkie on Slander, 83, 84 ; Hamson v. 
Thamborough, 10 Mod^ 196 ; 2 Day, 495 ; Ostrom y.Calkings, 5 TFc?id., 
263 ; Davis v. Davis. 1 NoU ^ McCord, 290 ; McClung v. Boss, 5 
Bin., 221. 

Sergeant, J., cited Dohson v. Thomistane, 3 Afod., 112 ; 3 Mod,^ 

155.) 

«  

 The Court will not grant a criminal information for unwritten words 
imputing' to a justice malversation in his office, if the words neither were 
spoken at the time when the justice was acting, nor tended to a b^ach 
of the peace. — Ex parte The -Duke of Marlboroughj 5 Queen's Bench, 
22. f. 955. Eng. (1846). 

Sir F. Thesiger, Solicitor General, moved on behalf of the Duke 
of Marlborough, for a criminal information against L. C. Humfrey, 
Esq., for using certain language alleged to be injurious to the Duke. 
From the affidavits on which the motion was founded, it appeared that 
the Duke was an acting justice of the peace for Oxfordshire ; that, in 
last April, a vacancy having occurred in the representation in parlia- 
ment of the borough of Woodstock, in that county, the Marquis of 
Blandford, eldest son of the Duke, and Mr. Humfrey, were respectively 
proposed and seconded aa candidalbs ; and that Mr. Humfrey, on that 
occasion, addressed a large body of the electors of Woodstock, and in 
this address used the words now complained of. The affidavit set out 
the words from notes taken at the time. The following extracts con- 
tain the portions material to the decision of the Court. '* Harris was a 
respectable man but not rich ; he held a cottage under the Duke, and 
jLept a horse. One day he took^is horse to water at a pit to whicli he 
certainly had no l^al right to gO ; and Timothy SHngo, the Duke's 
hayward, passing by, took up the horse to put it into the pound. Harris 
touched the horse With his whip ; and it broke from the hay ward's 
custody, and naturally enough ran back to his own stable. Harris was 
summoned for rescuing the horse, and committing breach of pound ; he 
was fined Is., and the costs, which amounted to the sum of Ids. 6d. 
Tll^s was more than he could pay ; and he went to gaol. When he was 
ID gaol, his creditors came upon him ; his property was seized and sold 
under an execution ; he became a ruined man : and he is now at work 
upon the roads. Two magistrates, before whom he was finrt brought^ 
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refused to convict him, because they considered that the hay ward had 
somewhat exceeded his duty. He was then brought before the Duke, a 
fit judge in his own cause ; and,. sitting on his own dog kennel with a 

flass of ale in his hand, the Duke of Marlborough himself convicted . 
[arris, and sent him. to gaol." The speech, as set out in the affidavits, 
contained also a charge against the Duke as to a dispute respecting an 
item in the bill for the funeral of his late father, a charge imputing un- 
kind conduct towards aii invalid taking exercise in the Duke's park, and 
a charge imputing harshness on the part of the Duke towards his ten- 
antry. The speech, also by the affidavits, appeared to contain other im- 
putations, upon which, however, the Solicitor General did not rely. All 
the charges were denied upon affidavit. 

Lord Denman, C. J.-— This is an application which calls upon the 
Court to interfere by the exercise of its extraordinary jurisdiction, The 
words complained of certainly do impute a most grievous charge ; and 
I do not wonder that the Duke of Marlborough has come into Court to 
deny the truth of that charge upon oath. That is a beneiit which the < 
subject enjoys by means of the opportunity afibjrded him upon discuss- 
ing the propriety of granting or refusing this remedy. The question 
now is, whether these words are of such denature as to entitle the Duka 
of Marlborough to the remedy. With respect to the last three charges, 
it is clear, upon all the authorities, that words merely spoken are not the 
subject of a criminal information. The exception is in those cases 
where the words amount to a provocation to break the peace, by, their 
inciting Either to personal violence or to a challenge. We have, how- 
ever, felt some doubt as to that charge which imputes corruption in the 
character of a magistrate. As to this, the denial on the part of the 
Duke is conclusive. But we find no precedent for granting a criminal 
information in such a case. It has oflen been said that the Court will 
not interfere, except where the words are uttered at the time when the 
magistrate is performing his duty ; and the reason of that exceptiefti iSf , 
that there a direct obstruction is created to the course of justice. The i 
magistrate in such a case may treat the vt^ords as a contempt ; but ip 
my opinion it is then far more expedient that this Court should interpose. 
I^There is no case that directly decides that this Court will interfere in 
the case of a charge orally made against a magistrate in that character* f 
Mr. Starkie, in his Treatise on the Law of Slander and Libel, voL 2, pp^, t 
109, 200 {2d ed.)y published ia 1830, afler stating that abusive and de- 
famatory words spoken of justices of the peace in their absence, whic)} 
do not relate to the execution of their office, are not indictable, adds : . 
<' But the case might fall under a very different consideration if a ma- 
gistrate were to be charged with some specific act of oppression ^ or 
corruption in his judicial capacity." That, however, is no more than 
an opinion doubtfully expressed, and does not appear to be founded on 
any authority. I expected that the Solicitor General would comment - 
upon the cases in which interference under these circumstances has been 
refuseii, and would refer us to some authority upon which we could ' 
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nftw act as he rehires. That has noif been d6!ie ; and the^bh!^ reason 
iSf that no sQch authority eiists eren as la dictum or opinion. It is per- 
fectly clear that we oould not grant this Infermationf withdut creating a 
precedent ; and this> we ought not to do where a known course has been 
proceeded in for many years, unless we felt perfectly deaf thiit the 
law would warrant us in so doing. And there is another principle, in- 
d^ndent of this, which makes us unwilling to treat mete Woi^ as 
aflKjrding ground for a criminal information. Words may be so difier- 
ently understood, and the circumstances under ^hich they are uttered' 
may supply so many opportunities of explanation, that we must feel 
most reluctant to act on what must depend so much upon oral evidence.; 
We therefore ought not to depart from the established principles ; such 
a departure might lead to a long inquiry conducted in the most inccui 
▼anient wayl * 

Rtile refused. 

In actions of slander, it is necessary for the plaintiff to prove some 

<rf the words, precisely as chai^d, but not all of them, if thoee 

proved are in themselves slanderous, but he will not be permitted to 

Srove the substance of them, in lieu of the precise words.- — Easley v. 
foiif, 9 Alabama JR., p. 260. . (1846.) 

(Stone dked WtUiams v. Bryant, 4 Ala., 44 ; Starkie on Slander^ 
209, 212 ; Siarkie on JBr., 862 ; 2 Sounder on P. ^ E.; 326, 329. 

Gayle^ oontra, cited Cummins v. Walters,! Porter, 323, 377.) 






SLAVE— MONEY OF. 

T!!e plaifttiff's slave, William, made money over and above his 
waget, and placed it in th^ hands of the defendant, to be used in pur- 
chaising his (William's) children. The children were purchased by the 
defend^mi : HeM, that the plaintiff was entitled to recover the money 
from the defendant. . i 

Notwithstanding any promise, by the master, that his slave shall 
haVe certain acquisitions, all the acquisitions of the slave in possession, 
ari^ the property of his master. 

Ko executory ocmtract with a slave, not acting as the agent of hia 
mJBWter, can give a right of action, either to the slave or master.— -Giil 
y; Tiohey, 2 Eiehardsoh's R,, p. 424. S, C. (1846.) ^ 

IWiJrf m m cup Court of Charleston, October Term, l84S 

Tlhiswas ah iction of assumpsit, formoney had and received^ money 
pdidy&e. It appeared that in April, 1841, Williain, a slave, of the 
pft^tiff, who had earned one hundred dollars oyer arid above his wages. 
pMa^ that siim in the hands of the deifehdanl, under an agreement : 



If 



SU.VB— MONET OF. 



209 



Jiat tbd defendant should purchase, for William, two of his children} 
for three hundred and fifty dollars ; and that when William should re- 
pay to the defendant the balance of the purchase money, with an addi- 
tional sum of fifty dollars for each year that the balance should reiiMkin 
unpaid, he, the defendant, \^ould execute a bill of sale to William, of 
the children. In pursuance of this agreement; the defendant bought the 
negroes for three hundred and fifty dollars. 

, The Recorder charged the jury, that if the defendant acted in good 
faith, the plaintiff was not entitled to recover the one hundred dollars 
advanced by William, unless the balance of the money paid by the 
defendant to accomplish the purchase had heea tendered to him, and a 
conveyance of the children required to be made, either to William or 
the plaintifi*. The jury found for the plaintilS*, one hundred dollars, with 
interest from April, 18^. 

The defendant appealed, and iioT<r moved for a new trial on the iol- 
towing grounds : 

1 . Because the contract with the negro William was e,xecutory, and 
therefore, the plaintiff had no cause of action. 

2. Because the contract proved, was a special contract, and the 
: plaintiff could not waive the same, and recover upon the money counts. 

3. Because the contract was with a slave, in conhection with 
money earned by the slave above the w^es Which his owner required, 
and which were paid regularly, a^d'this gave no causq of action to thjQ 
owner. 

Magrath^ for the motion. 

.Moisey contra. 

Cttna, jper Wabolaw, J. — This Vferdict may have been foiind npoft 
the conclusion of the jury, formed from the evidence, that the defendant 
had not actbd in good faith ; but even upon a contrairy suppositic^, this 
Court thinks it must stand. The promises of a. master to a dave, are 
binding only in conscience and honors at law, notwithstanding any 
I such promise, that, the slave shall, have certain acquisitions, all the 
^acquisitions of the slave in possession, are the property of the master. 
A dealing or trafficking with the slave concerning such, acquisitions, 
wlthbut the license of the master, is as much contrary to our-statutory 
regulations, as other unlicensed dectlings with a slave. Sonietimes an 
eiecuted .contract with a slave might transfer a title to a third person, 
upon the ground of .the master's implied consent; but an executory 
agreement wim a slave (not the agent of the master therein) can give 
no right of action, either to the slave or master. Fahh v. Bromi, 2 
HUPs Ch., 378; Oarmille v. Camdlle, 2 McM,, 454. Then the $100 
in William's possession belonged to the plaintiff; the defendant violated 
the law in receiving it from him under a bargain ; or, tq say the least, 
acted with great imprudence in resting his justification for dealing with 
iie slave to such an amount,, when the o.wnar was near, upon th^ 
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implied permismon of the owner, and not obtaining express licenseu 
Such assent of the plaintiff as would make William her agent, cannot 
be presumed against the verdict ; and the defendant must refund the 
•100, as money received in an imlawful transaction, wherein the 
plaintiff did not participate— or jls mDney received upon consideration 
of an agreement which the law regards as worthless. 

The motion is therefore refused. 



STAGE-COACH— LOSS OP BAGGAGE. 

In a suit to recover the value of a trunk lost from a stage-coach, 
the plaintiff is competent to prove the contents olf his trunk, and the 
value of the articles composing them. 

A mere service of a subpoena on a witness residing within fortj 
miles of the Court will not authorize his deposition to be read in evidence 
in the cause ; the party must bring him in by attachment if he can. 

Parol evidence is admissible to show the contents of a handbill pat 
up in a stage-office four years before, containing a notification of limited 
responsibility. 

Evidence of the usual course of a stage-office for passengers to ca}l 
there and have their names registered iii Uie stage-book and where fhey 
were to be called for, is evidence to affect a party with notice. 

The printed conditions of a line of public coaches are sufficiently 
made known to passengers, by being posted upat the place where they 
book their n&mea.-^'Whiiesell v. Crane, 8 Watts 4* SergecmCs £., p. 
869. Pa. (1846.) 

Eerob to the Common Pleas of IVbr^Aampton County. 

This was an action brought by Franklin L. Crane against Andrew 
.Whitesell and others, to recover the value of a trunk and its contents. 
It appeared that in October, 1838, the plaintiff and wife took passage 
from Philadelphia to Easton, the residence of the plaintiff, in a stage- 
coach of the defendants. . Their baggage, consisting of one trunk, waA 
placed in the boot, which was securely fastened. On their arrival at 
Doylestown the trunk was gone, and from the evidence it would*seem 
to have been stolen. 

1. The plaintiff. Crane, was offered to prove the contents of his 
trunk, and the value of the articles composing them. The defendants 
objected on the ground of interest, but the Court 6verru%d the objection 
and admitted the witness, and the defendants excepted. 

2. The plaintiff read a subpoena for Owen Rice to appear and 
testify, with an ea;par/e affidavit endorsed thereon as to the service of the 
same, and offered in evidence the deposition of Rice, taken under a rule 
of Court. The defendants objected to this evidence, 1. Because the 
ec jparte affidavit of service of the subpoena was not sufficient. 2. That 
Riee was living at the Crane Iron Works, only sixteen miles from 
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Easton (place of trial,) and that due* diligence had not heen used to 
piooure his attendance. The Court overruled the objections, and 
admitted the deposition to be read, and the defendants excepted* 

Several agents of the defendants testified, that in 1838 they had put 
1^ the handbills of the defendants in all the taverns and^dtage-offices in 
Easton, and distributed them throughout all the routes. They were 
also posted up in the stage-office of the defendants in Philadelphia, upon 
the side of the wall, up against the wall fairly, so that any one coming 
in might see them. Some parts were in large type, some in small. 
That, shortly before the trial, in April, 1844, they had searched for 
these bills in the present office of the defendants in Philadelphia, but 
could not find them. The old office was then occupied as a fancy dry 
goods store. They had also searched for them at Easton without 
success. 

8. The defendants then ofiered to prove by witnesses the contents 
of handbills put tip in 1838, and that they contained a distinct notifica- 
tion, in conspicuous characters, that "all baggage was at the risk of tfie 
owners." The plaintiff objected to this evidence ; the Court overruled 
it, and the defendants excepted. 

4. The defendants then offered to prove by witnesses who travelled 
In the said line of stages before^uid about the time of the alleged loss 
of the plaintiff's trunk, the fact of such handbills being up at divers 
places on the route, and at Philadelphia and Easton, containing the no- 
tification above stated — " all baggage at the risk of the owners," — and 
that it was notorious to all persons passing and repe^Bsing in the stages. 
The plaintiff objected ; the Court rejected the evidence, and the defend- 
ftDts excepted. 

5. The defendants then offered to prove by wi messes tiie usual man- 
ner in which Ihe names of passengers in this line of stages were entered, 
and the passengers called, to wit : *^ That the passengers called at the 
stage-office and had their names registered in the stage-book, with the 
places mentioned in the margin where they were to be called for." 
The plaintiff objected ; ' the Court overruled the evidence, and the de- 
fendants excepted. 

6. The defendants then again offered to prove the matters contained 
in the third and fourth bills of exception. The plaintiff objected ; the 
Cotirt overruled the evidence, and the defendants excepted. 

Thedefendants requested the Court to charge " that the plaintiff's 
own oath as to the quantity and value of the contents of the trunk is 
insufficient, alone, to satisfy the jury of that value." Answer : The 
plaintiff's own oath is evidence as to the quantity and value of the arti- 
cles in the trunk. It is not conclusive evidence. The quantity and 
value are facts for your decision, and if there is nothing in the case 
which makes you distrust the truth of the plaintiff's oath, it would be 
sufficient alone to satisfy you both as to the quantity and value of jhiB 
oontents of the trunk. 



Erbqbs )U38igned : ' 

1. la receiving t\^e evidence meationed 11:1 the Ist bill of exoqp^ 
tions. 

2. In. admitting the deposition of Rice. 

3. In rejecting the evidence mentioned in the 3d, 4th> 5th, and 6th 
bills of exception. / * 

4. In th^ir answer to defendants' point. 

Porter^ for |)laintiff in error. 

The plaintiff was competent to prove the eonteats of his trunk, but 
not their value. That might have been proved by others. — Clark v, 
Spence, 10 WaMSf 335 ; Bingham v. Rogers, 6 Watts 4* Serg., 500. 

Service of the subpoena was not sufficient tb make the depositicux 
evidence. There might have been an understanding that, the witness 
was not to attend. The party should have him brought in on an attach^ 
ment. 

That the handbills put up in the office were sufficient to affect the 
plaintiff with notice, they cited 2 Stark. Ev., 288 ; 4 Burr,, 2298 j 2. 
Am. Com. L.y 545 ; 2 Wat^ ^ Serg,., 230 ; 2M.^ S.,2; 1 Stark. 
R., 72- 4 Whart.,AQ2', 5 Rawle, 188. 

ReedcTt contra. 

The object of .proving contents is to judge of their value. At all 
events, the plaintiff must show their state, quality, condition, &c. ; and 
their value is but an inference from these. In Clark v. Spence, and 
Bingham v. Rogers, the plaintiff was allowed to prove value. 

The affidavit of service of the subpoena is the usual practice, and* 
sufficient to satisfy the Court that it has been served.-— '16 Serg. 4* Mawk^ 
220 ; 1 P. R., 320. 

Clear and explicit notice of the contents of the handbills must be 
shown to the plaintiff.r— CAii. Cont., 489 ; 9 Wendi, 9. 

The opinion of the Court was delivered by , 

Gibson, C. J. — On the ground of necessity, the. plaintiff was eom» 
potent not only to specify the articles contained in the trunk, but tc 
{m>ve the value of them. Book entries by the party's own hand, are 
evidence not only of sale and delivery, but also of price, which is a part 
of the contract. Originally such entries were allowed to prove, perhaps, 
no more than delivery ; but experience induced the Courts to go farther. 
Yet the value of merchandise, bearing, as it does, a determinate price 
in the market, might be riore readily estimated from description than* 
the more uncertain value of clothing in every degree of wear, whiohu 
the owner would be better able to estimate than a disinterested witness, 
who must, after all, found his judgment on the description which tbe. 
owner may choose to give. Why trust to his data, emd not to his esti* 
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li^te t It is ai easy to give a^ fdlse tlescripticfti as to oYerstat6 the Value. 
The plaintiff's testimony, therefore, wis properly received. 

But the deposition of the witness^ who was within sixteen miles of 
the court-house, ought io have been ruled out. The rule of the Com- 
mon Pleas in regard to it is a fragment of a most excellent system^ - 
established by the presidents of the judicial districts %X the oi^ani^ation 
of the County Courts under the constitution of 1790 ; and this part of it 
has been preserved entire until tlie present day. Indeed, it was taken' 
from the Tule of this Court, which is still hn force, and depositions under 
. it have always been deemed provisional and secondary. In days gone 
by, the Superiority of an examination in the face of the Court ajad jury 
was jttslly appreciated, atd I will not dwell upon it; but to prevent 
tniih asfd justice from being sacrificed to indolence and want of prepiu 
ration, or something worse, it is our business to preserve at least ^the 
remembrance of it. These depositions have invariably been received 
as substitutes fdr present examination only when it was unattainable 
without a too great expenditure of money or trouble ; and the party has 
always been required to produce the witness, if he were able to attend, 
and within the compass of forty miles. Was it in the plaintiff's power 
to produce him ? It is not pretended that he could not have been com- 
pelled to attend ; and why was he not ? Where a party would prefer 
. tiie deposition of his witness to an examination of him in Court — and. 
there are too many instances of such preference — the mere service of a 
subpoena ought obviously not to. stand for an excuse for his absence. If 
it were allowed, causes would, for the most part, be tried on. depositions 
only ; for few witnesses would attend of choice. It is easy to serve a 
subpcena, anti easier still to make the witness comprehend that. his 
attendance is not desired. Even where a party has acted with ^ood 
faith, he is chargeable with laches if he do not have a defaulting wit- 
ness brought in on attachment. A proper ground, therefore, was not 
laid. 

The other exceptions are to the exclusion of evidence to prove con- 
(Htions contained io handbills, conspicuously placed in the stage offices 
aft'Easton and Philadelphia, and put up in taverns along the route, one 
^ of which was said to be exemption from risk for luggage, and to prove 
the course of the office in regard to booking the names of passengens^i 
hi: order to raise a presumption of notice* 

The evidence of. destruction was sufficients^ Of all documents, & 
baxidbiil is the most fugitive aaid perishable. Who ever knew such » 
thilig to be. preserved, as required. in this' instance, for four years ?» 
Posted oa an outside wall, it is'destroyed by the elements ; in the baf** 
room of a tavern, by those who light cigars ; and in an office, by the 
next occupant. The apartment in which the office of the defen^euits 
had bee^ajkBpC in Philadelphia Was used as a dry goods, store at the time 
olthe search, and it is probable the ofiice at £as(oi!i had ondeigcHMtA 
^iipilai' tranpfoifraatioB. la these circumstances, to require the origbiri 
Io be produced, or its destlnctioa to be positively {Proved would be vtAi 
rcfaspdaMe.-; and the proposed evidence of contents ought to have been 
received. 
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. Evidence of &e course bf the <^ce was competent to affect tha 
plaintiff with notice* Jt was Held in Memard v* AJdridge^ 3 JE^., 271^ 
that the printed conditions of an auction are sufficiently inade known to 
bidders by being posted up in the auction-room ; and the printed condi^ 
tions of a line of public coaches are, with equal reason, sufficiently 
made known to piiisengers by being posted up at the place wiiere they 
book their names. It is their business to take notice of regulations 
which are sufficiently notorious by being published there, without re- 
quiring the book-keeper to repeat to each that luggage is at the risk of 
the owner. They are bound at all events ; and though a servant be 
sent to the office, constructive notice to him is notice to his principal. 

There is no apparent error in the charge ; but as the cause will be 
tried on evidence which vrill probably present a different c^isOf it has 
not been thought proper to examine the points in detail. 

Judgment reversed asid a veitare de tufto amaried. 
STATUTE— CONSTRUCTION OP. 

» 

In the construction of a statute, when the words of the enacting 
clause are clear and positive, recourse must not be had to the title or 
the preamble. They serve to assist in removing ambiguities, where 
the mtent is not plain and manifest. The title of an act and the pre- 
amble are, strictly speaking, no parts of iU'-^Eastman et cH, v. McAU 
pin, 1 KeUy's R., p. 157 Ga. (1847.) 

(Warner, J., cited 1 Kent's Com,, 460, 461 ; Untied States v. Fish- 
«r, 2 Cranch, 358 ; Crespigny v. WUimour, 4 T. iJ., 793.) 

« 

STEAMBOAT— PART OWNERB. 

Part owners of a steamboat are generally to be considered as ten- 
ants in common, and not as joint owners or special partners ; and an 
action in the case will lie against one owner by the other, to recover 
bis proportion of the damages assessed by a verdict in an action of tres- 
pass brought by the owners against the sheriff for a tortious taking - and 
aetaining of the boat, where the judgment on the verdict has been 
arrested, in consequence of one of the owners having executed a release 
of damages after verdict.— ^JKnoa; v. CampbeU, 1 Barr^s M.fp, 366. Pa« 
(1846.) 

Eraor to the District Court of Alleghimy County. 

The plaintiff in error was the plaintiff below, and on the trial below, 
gave in evidence, that Butler his»assignor and Campbell the defendant 
irere part owners of a steai^iboat. That an action was brought by said 
Butler and Campbell against the sheriff of Alleghany County, ifor taking 
•ad detaining the boat. A verdict was rendered fortheplaintii&, for the 
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top of 9400 damages, but judgmeot was arrested on the verdict, be- 
cause Campbell liad filed a release oil the trial (as appears by the record 
in that, given in evidence in the case)i. The plaintiff in this case claimed 
his proportion, being one half of the damages releasedf by the defend- 
ant ; and to recover the same, brought an action of trespass on the 
case. 

The Court below charged the jury as follows : 

'Vhe plaintiff and defendant, as joint owners of a boat, are giwad hoe 
Special partners, and on the plaintiff's own showing no action would 
he. That the only action that could be sustained is account render. 
One joint owner of a chattel cannot sustain an action against the other, 
for half the hire, or use or profits of the chattel, on any particula/ day 
or week he may have had it in possession, or receive the profits as a 
particular debt per se* The defendant had a right to receive the pro- 
fits, and there is no implied assumption to pay the plaintiff any por- 
tion^hereqf, '^ unless a balance be due on settlement of all apcounts." 

This opinion was excepted to by plaintiff who assigned for error, 
tha]nne Court erred in charging the jury that this form of action could 
not be sustained. 

4,Knoxj for plaintiff in error, cited Story onPart',, 584, 417 ; 3 Johns,^ 
175 ; 3 Penn. /?., 297 ; 6 WaUs and Serg,, 529. 

Blacky for defendant in error, cited Story on Part., 449 ; 2 WaitSf 

86 ; 1 Binn., 191.) 

* 

The opinion of the Court was delivered by 

Kennedy, J. — Butler and Campbell were the owners of a steamboat, 
which was tortiously taken from them, and detained for some considerable 
time by the sheriff of the county, against whom they brought an action 
of trespass, and obtained a verdict against him in their favor for $400. 
Before however a judgment was had on the verdict, a release of the dam* 
ages was executed and filed by Campbell in the clerk's ofiice with the 
papers of the cause, which caused the Court .to arrest the judgment. 
Thus Campbell, by his act, without the consent of Butler, prevented 
Butler from receiving any portion of the damjiges recovered. They were 
equal owners of 'the steamboat, and consequently entitled to receive 
equal portions of the damages recpvered. The Court below, however, 
seem to have considered Butler and Campbell not as tenants in common 
of the boat, but as joint owners, and qtioad hoc special partners ; and 
therefore no action would lie by the assignee of Butler against Campbell, 
excepting 'an action of account render, without a settlement first made 
between them of all their partnership accounts, and a balance struck in 
his favor before commencing the suit ; and accordingly so instructed 
the jury. Now in this we thmk the Court erred, for it seems to be 
settled by ^train of decisions, that part owners of a ship are generally 
considered as tenants in common, and not as joint-tenants. — Ex parte 
Harrison, 2 Rose, 76 ; MerriU v. BarikU, Homdike v. Dem^, 6 rid., 
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46, 120 ; tiicoa v. Mumford, 4 J. C. R,, 622. This I take to be the 
elear established role on the subject, when nothing more appears than 
that Ihey are part owners pf the vesseJ } yet it may be that a special 
partnership may exist between them in the ship as well as the cargo in 
regard to a particular voyage or adventure, and the procaeds a'rtsing 
from the sale of the ship and cargo, and the profits of the adventure. 
See Nicollv, Mun^fordj an appeal, 20 Johns,, 611. Ship owners are 
analogous also to partners, and liable as such for necessary repairs, and 
stores ordered by jone of themselves for the vessel. Scot-ton v. Stanley^ 
et al., 1 DaL, 129 ; Gow. on Part., 47, 48, in nolis. But there is nothing 
wha^pver in this case to take it out of the general rule, and it must 
therefore be considered as a claim presented between tenants in common, 
where each being an owner of one undivided half of the boat, each must 
be considered as entitled to receive one half of the damages recovered, 
for a tortious taking and detaining of the boat from them for a consider- 
able length of time. Suppose the sheriff had tortiously coftverted the 
boat entirely to his own use, and there had been a recovery in the 
action of trespass brought against hini for the full valde of the boat, tind 
the defendant, here had received the whole amount of the recovery, or 
had released it to tlie sheriff. It would scarcely be pretended, 1 appre- 
hend, that he would not be liable in an action on the case, such a^this 
is, to pay over to the plaintiff one half.-^f the amount of the damages 
received by him, or that he prevented tie plaintiff from receiving by his 
releasing the sheriff; yet the two cases pust rest and turn on the same 
principle. The only difference is in .he extent of the injury and the 
amount claimed. The recovery had against the sheriff was not for or 
in regard to the profits or proceeds of any particular voyage, or adven- 
ture of the boat, nor for the proceeds arising from the sale of it and 
cargo, so as to bring the case within the prificiple laid down ,in NicoH 
v. Mumford, 20 Johns,, 611, supposing the principle thereto be coiyrect, 
in regard to which I give no opinion. In truth, the recovery had 
against the sheriff was not for or on account of any profit made in any 
way by the use of the boat, but for a wilful and tortious taking the boat 
from the true owners, so as to deprive them of the use of her. There 
is therefore not the least shadow of ground for likening the transaction, 
in any respect, to a partnership of either a special or general nature. 

The judgment of the Covrt below is reversed, and a venire de novo 
awarded/ 



STEAM ENGINE— INJURY FlElOM. 

"X)ne who is exercising a public Iradie or business which requires the 
use of a steam engine, is responsible for any injury to anotler which is 
the consequence of its insufficiency ^— Spencer v. Campbell, 9 Waits ^ 
Sergeanfs R., p, 32. Pa, (1846.) 
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STOLEN GOODS-^OWNER OF. 

The owner of stolen goods may maintain detinue, or trover, against 
tt purchaser from the thief, although the latter has never been prosecu- 
ted, and although the owner had just reason to believe the goods were 
Molen from him by the individual nam^d as the thief. — Beazley v. 
Mitchell, 9 Alabama R,, p. 780. (1846,, 

{Bliss 4* Baldioin cited 15 Mass,, 336 , 3 Porter, 326. 

Metcalfe, cfontra, cited Morgan v. Rhodes, 1 Stewart, 70 ; WcGrrew 
r. Cato, miner, 8 ; Gimson v. Woodfall, 2 C, ^ P., 41 ; 2 Saund, Pt 
^Ev., 876 ; 2 T. R., 750 ; Foster v. Tucker, 3 Greenl., 458 ; Braiif 
y. Keatingy 4 Greenh^ 164.) 

STOLEN PROPERTY— SALE OF. 



* 



• Where A sold a horse to B, who sold him to C, who assigned him to 
D ; and it was subsequently discovered that the horse had been stolen, 
when, with the consent of all parties, he was given up by D to the real 
owner ; and after this, B brought suit on the implied warranty of titli 
against A, and recovered a judgment for the use of C : the Court have 
no power to mark said judgment for the use of D, although' the insol- 
vency of C, prevented D from obtaining any redress from him ; D be- 
ing in privity with none of the parties but C. — Moser v. Hoc^, 3 JBarr*3 
R.,p. 230. Pa. (1847.) 



SUCCESSION— ATTACHMENT. 

A creditor of a residuary legatee, or devisee, of one whose suceea- 
sbn is being administered in another state, cannot attach specific pro- 
perty of the succession, while still in possession and under the control 
of the executor, and the estate not yet fully administered. The pro- 
perty must be considered as the executor's for the purposes of liis trusts 
-^ThomMlly. Christmas, 11 Robinson's La, R.,p. 201. (1846.) 

Afpeal from the Commercial Court of New Orleans, Watts, J. 

The plaintiff having obtained a judgment against the defendanti 
kppealed from a judgment in favor of M . Caruthers & Co., whose aa- 
trwer^, denying that they had any property in their possession belonging 
te the defendant, or owed him any thing, were traversed. 

Kane, for the appellant. 

•Mit (f Cooky, for the gamishee* 
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3TTCCESSI01f — ^ATTACKICSIIT. 



BuLLABD, J —This action was commenced by an attachment, and 
Mf Caruthers 66 Co. were made garnishees, and, in reply to interroga^ 
tories propounded by the plaintiff, answered that they owed the defendant * 
nothing, and had no property belonging to him in their possession or 
under their control. The plaintiff traversed these answers by a^suppler 
mental petition, and further interrogatories were propounded to Young, 
a member of the firm of M. Caruthers & Co. The controversy relates 
to the ownership of forty-eight bales of cotton, shipped* by Thorpas H. 
Christmas, as executor of the last will of D. L. Horn, late of the state 
of Mississippi, deceased, which, it is admitted, was the produce of the 
estate. The plaintiff alleges that his debtor, Richard Christmas, the 
defentt^nt,. having married a relative of Horn, who died leaving a child, 
he became tenant, by the curtesy of England, and entitled to t)ie reve- 
nues of the estate devised to her. It is asserted, on the other hand, that 
Horn devised to Mary E. Christmas and William Hardeman Christmas 
certain portions of his estate, afler payment of his debts. That Rich- 
ard and Mary E. Christmas had two children bofti of their marriage, to 
wit, William H. and Henry Hill Christmas. That Mary E. Christnu« 
and William H. died afler the devise. That the estate of Horn is still 
under administration, and is largely indebted, both by mortgage and 
otherwise. That there is still living a child of Mary E. Christmas, to 
wit, Henry H., who is the sole heir of his deceased mother and brother. 
That the cotton marked D. L..H. was consigned to the garnishees by 
the executor, and will belong to Henry Hill ChAstmas as soon as Horn's 
estate shall have been fully administered. 

A copy of Horn's will is in the record. It shows that, afler some 
particular legacies, he-say^: " The residue of my whole estate, after it 
shall have been wound up by my executors, I hereby give and bequeath 
to my affectionate friends, Mary E. Christmas and her son William 
Hardeman Christmas, to be equally divided between them; share and 
share alike." He appoints Thomas H. Christmas his executor. This 
will appears to have been duly admitted to probate. It authorizes the 
executor to do every thing necessary for the settling up of the estate : 
*' To sell at private sale, and give a fee simple ; to lease out and dis- 
pose of, in any manner which, in his discretion, may seem best for the 
benefit of my devisees, both real and personal property." 

^ SucK being the admitted facts, we are clearly of opinion, that even 
if the de^ndant were himself the residuary legatee, or devisee, instead 
of being the father of one of them and the husband of the other, and 
thus entitled, as he asserts, to the estate as tenant by the curtesy, yet 
his creditors would not be authorized to levy upon specific property be- 
longing to the estate, while it is still in possession and under the control 
of the executor, and the estate not yet fully administered. The cottoa 
shipped by the executor must be considered as his, , for the purpose of 
paying debts, and is not subject to attachment for the debts of the de* 
fi^dant. 



Judgment affirmti^ 
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SUNDAY. 



>' The Lord's day is not to be' reckoned as one of the four days during 
which an officer must keep goods after aeizure on execution before sale. 
'^TutOe V. Gatesy 24 Maine R.y p. 895. (1846.) . 

(Oranger cited Windsor v. ChinCt 4 Greenl*, 804 ; Brown v. Maine 
Banky 11 Mass,^ 158 ; Hale v. Otcen, 2 &%., 225 ; Davies v. Salter^ 
2 <Sa^., 627 ; Le^ v. CarUbn, 8 T. i?., 642 ; Solomon v. Freeman^ 4 
T. i?., 555 ; r*ay<T y. Fdt, 4 Picife., 854.) ^^ 

'surety. 

A notice by a surety to the ci^ditor, containiijg a positive direction 
to sue the principal debtor, with a declaration that if it be not complied 
with he will hold himself absolved, wilF discharge him if it be neglected. 
-^GreenateaU v. Kreider, 3 Barr's JK., p. 264. Pa. (1847.) 

(The Coubt cited 8 Serg. ^ Rawie, 116 ; 15 Sergx ^ Rawie, 117.) 

• A having signed, as surety for B, a joint ^and several promissory 
note made by A ds B, and bdng called upon after B's death for pay- 
ment of the money due upon it, requested the holder to apply to B'a 
executrix, stating (in writing), that ** what she should be short he would 
assist to make up.'' The executrix having been applied to, but not 
paying any thing : Held, that A's conditional promise of payment be- 
came thereby absolute, and rendered him liable in an action brought 
against him on the note more than six years after its date, and after a 
reasonable time for payment by the executrix had elapsed. — Humphreye 
V. Jones, 14 Meeson ^ Welshy's R,, p, 1. Eng. (1846.) 

Assumpsit on a joint and several promissory note for £400 and in- 
terest, made by the defendant and one Robert Jones, since deceived* 
dated 6th June, 1883, payable to the plaintiff's intestate. Plea (inter 
alia), the Statute of Limltaticms. At the trial before Wrightman, J., 
at the last Assizes at Liverpool, it appeared that the defendant signed 
the note as surety for his brother, Robert Jones, who had paid the in* 
texest up to the time of his death in 1835, and whose widowfhad also 
afterwards paid interest on the note till 1830. The evidence to take 
the case out of the Statute of Limitations^ as against the defendant^ 
consisted of certain letters written by him in the years 1840 and 1841» 
in answer to applicati<His from the plaintiff's attorney. On the 5th of 
December, 1840, the attorney applied to the defendant for payment of 
the note ; and on the 8th the defendant wrote in answer, stating, toat he 
had. written to the executrix to come and arrange about it, and he would 
write again after ho Had seen her. On the 6th March, 1841, the plain* 
tiff's attorney again wxt^ to the* defendant, a» follows : " I beg to call 
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yqfiT attention to my letter of the 5th December last, respecting the 
JC400 due on your note to Mp. Edw€tfe Humphreys. The money is 
wan teJ immediately, and I will therefore thank. you to fix an early day 
for the payment thereof, in order that I may arrange with the parties." 
To this letter, on the 8th M arch> the defendant replied as follows : — ^<* I 
am in receipt of yours o£ the 6th, handed me this morning ; I have for- . 
warded it to Mrs. Jones, with a request that she will come oVer without 
delay to settle the business. May I beg you will write to her by the 
first post to press payment, and^ what she may he short, I will assist to 
make up, I send you her address." Application was accordingly Inade 
on tha\ part of the plaintiff to Mrs. Jones for payment, but without 
effect ; and in 1844, this action was brought against the defendant. 

Upon this evidence the learned Judge directed a verdict for the 
plaintiff, giving the defendant leave to move to enter a nonsuit or a ver- 
diet for him, if the Court should be of opinion that these letters did not 
constitnte a suffi(iient acknowledgment to take the case out of the Sta- 
tute of Limitations. f ' . 

Knowles now moved accordingly. There * is nothing in either ;*f 
the defendant's letters which amounts to such an unconditional acknow- 
ledgment of the debt as that a promise to pay it can be implied there- 
from. There is no admission of liability in himself, but merely an 
engagement to assist the executrix of his co-maker, who was the person 
primarily liable. ' [Parke, B. — That engagement was made with refer- 
ence to a note on which the defendant was* originally liable ; and it is 
such an acknowledgment as imports a promise to pay the debt due upon 
that note, in case the other party does not. When she does not pay, his 
promise becomes an absolute one, and admits the declaration.] The true 
construction of the letter is rather this : " She is the party;liable to. pay ; 
but if she do not, I will ;" and there is no authority that a promise by 
a party to pay the debt of another can take a- debt of his owfi, although 
upon the same security, out of the Statute of Limitations. The princi- 
ple is thus stated by Parke, B., in MorreUv. Frith, 3 Meeson ^ Wels^ 
hy, 402 : " According to the recent cases, the document, to take the case 
out of the statute, must either contain a promise to pay the debt cm re- 
quest, or an acknowledgment from which such promise is to be inferred* 
Now the utmost that can be made of the letter in this case is> that it 
acknowledges the existence of the debt mentioned in the previous letters^ 
But that llie defendant does not mean to express any promise to pay^ 
but reserves it for future consideration.'' [Parks, B.«^-There must, no 
dbubt, be something proved which fits the promise stated i& the declara- 
tion, which is a promise to pay on request. But if the evidence be of a 
promise to pay upon a condition, and the condition be performed, it be- 
come^ absolute, and is a promise to pay on request. If the aotitm had 
been brought inimediately after the letter was written, so that there had 
been ho time for the executrix to pay, the case might be di^r^nt* 
PoLMCK,'C. B. — ^The letter of the. 8th of March, must be re^widi 
ttdference to all the previcfus letters. Now in {hat le|tePy the defendant 



gays in effect, " I am only a surety — Mrs. Jones is the person who ought 
to pay — and I renew ray engagement, as surety ; apply to her, the 
principal, who ought to pay, and if she does not, I will pay." Parks, 
jB. — It amounts to this : " I will pay whateyeT she does no^ on applicar 
lion being made to her."] Then should not that have been an applica- 
'on to her by means of legal process ? [Parke, B. — No ; the defendant 
arorniaes to pay on non-payment by her when applied to for payment. 
It is not necessary to sue her, in order to make it an absolute promise 
by. the defendant ;< when she fails to pay, it is absolute, and admit^ the 
declaration. A'ldbjeisoi^ B.-t-I doubt whether \i is, even a conditional 
promise at aU.J 

Per CxTEUis, 

Rule r^usid, 

SURETY— ADVANCEMENT BY. 

No doctrine is better settled, than that a oo-obligor or surety, who 
advances money for his co-obligors or co-sureties, shall be indemnified 
to the extent of his advances. — Klein v. Maihery 2 Gilman^s Il.,p. 317. 
nis. (1847.) 

(PuRPijE, J., cited Eddy v. Trqver, 6 Pcage, 521 ; Hickmdn v. Jfc 
Curdy, 7 J. J. Marshall^ 560 ; Mitchell v. ^aui, 5 /. J. MarshaUf 
270.) 

TENDEE. 

A tender by the defendant afler the plaintiff's attorney had drawp 
and sent off the declaration to be file4» but before the filing or service 
is a tender before suit hrmghi, and to render it available the money mii9( 
be brought into Court. — Brown v. Fergusony 2 JOemo^s iJ., jp. 196- 
N. y. (1847.) 

r 

TOOLS— EXEMPTION OF. 

Where the owner of tools is not a tradesman, and do^s not use ti^eipp 
himself, but employe x>thers to. work ibr him, the tools are not eicemfl 
acccM*ding to the common law, from execution for his Aeh\&,-^Abercvoig$r 
He v. AMerson, 9 Alabama B-$ P- 981. (1846.) 

» 
{Cocke if Rice cited Mkn v, Mane&see & Boioer, 4 Aia.^ 554; 
Cldy^s Dig., 210, sec, 47; Buckingham v.. BiJMng, 19. Mass., @2'f 
Simpson v. Harto^, 43 Law Jdb, aiuL net^j! Hutchma y» Chamker^ji 
a/., 1 itefr., 579, 688. 

« . William,_ ,con^a^ cited Clay's Dig,,. 2i0, sec. 4n ; (3p, o» 10% 47 ; 
8- Cm, 479 i, 3 St^. Cm- 366 j 8 H^mUts Gm*. 478J 
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TRADE MARS. 

No person has a right to use the nam^s, marKs, letters, or other^ 
symbols, which another has previously got up or been accustomed to 
tise, in his trade, business, or manufactures. 

Equity will restrain such deceptive and fraudulent use of trade 
marks, by injunction, and will decree an account for damages. 

It is no answer to the suit that the simulated article is equal in 
quality to the general manufacture. Nor that the maker of the spurious 
goodsi or the jobber who sells them to the retailers, informs those who 
purchase that the article is spurious or an imitation. 

A commission merchant who sells the spurious article, knowing its 
character, is liable to a suit to restrain its further sale by the proprietor 
of the trade mark, and will be subjected to the costs of such suit. . 

The alienage of the person whose trade marks are simukted, and 
his residence in a foreign country, do not afiect his right to their exclu^ 
«ive use, when he has introduced them here .-^—Coate et aJs. v. Holbrook 
tt ah,, 2 Sandford's Ck. R.,p. 586. N. Y. (1847.) ' 

Edwards cited Blanchard v. HUI, 2 Atk., 484 ; Kriott v. Morgan, 
2 JTeen, 213 ; Bansome v. Bental, 3 Law Journal N, S., part 2df 161*; 
irottt V. 'Parkinson, 5 London Legal Observer, 496^ 1833 ; Sykes v. 
Sykes, 2 B. ^ C, 541. 

Wright^ Manning, contra cited MilHngton v. Fox, 8 Mylne 4* 
Cr., 338 ; Townaend v. Lawrence, 9 Wend., 458 ; Easthom t. Kirk, 2 
J, C* B», 317. 

The^ Assistant Vicb Chancelloe cited Gam v. Aleplogu, 6 Beav., 
09, note,* I Chitty^s Gen. Prac,, 721 ; Ransome v. Bentall, 3 Law Journal 
N. S., 161 ; 2 Keen, 213; Day v. Bining, 1 Coop, Ch,, 489; Sykes v. 
Sykes, 3 B. ^ C, 541 ; MilUngUm v. Fox, 3 Mylne ^ Cr., 348 ; Laws of 
1845, c^. 279, p. 304. 

For further information respecting the law of trade mark, see 
following cases : Leuris v. Langdon, 7 Simons, 421 ; Pidding v. How^ 
8 Simons, 477 ; Perry v. TrueJU, 6 Beavan, 66 ; Crrfi v. Day, 7 Beav. 
84 ; Pierce v. Franks, 15 Law Journal Ch. R. Jv. S., 122 ; S. C. 
London Jurist, 25 ; Hine v. Lait; 10 London Jurist, 106 ; Blqfield v. 
Payne, 4 Bam. 4* Adolph., 410 ; Morison v. Salmon, 2 itfann. 4* Gran.^ 
B85 ; Crawshay v. Thompson, 4 itfann 4* Gran., 357 ; Hog^ v. K^hy, 
8 Fe*., 215 ; BeU v. £ocA:, 8 Pfl^^e, 75 ; Bailey v. Tayfor, 1 Russ 4- 
If., 73 ; WhMngton v. TTooZ;^, 2 Swanst., 428 ; DehUdre v. <SAat0, 2 
Simons, 237. 

A blacking manufactory had long been carried on under the fiftn 
4ii Day and Mjartin, at 97 High Holbom. The executors of the survivor 
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OGQtinued the business under the same name. A person of the name of 
Day having obtained the authority of one Martin to use his name, set 
up the same trade at 90 Hoi born Hill, and sold blacking as of the manu- 
facture of Day & Martin, 90-}- Holbom Hill, in bottles and with labels 
having a general resemblance to those of the original firm. He was re- 
strained by injunction.-^Cro/i v. Day, 7 BeavaiCs i2., p. 84. Eng* 
(1846.; 

This was a motion on behalf of the executors of Mr. Day, the well- 
known blacking maker, to restrain the defendant, his nephew, from 
selling blacking manufactured by him, in bottles, having affixed thereto 
labels, being copies, or fac-similes or imitations with colorable variatipnii 
only, of those used by the firm of Day & Martin, or any labels which 
should represent,or have the appearance of representing, the said firm of 
Day & Martin, as manufacturers of the composition or blacking describ- 
ed in su(;h labels, and fromusing trade cards of {he same desci^tion* 

It appeared from the case of the, plaintiffs, that in 1801, Charles 
Day and Benjamin Martin entered into partnership as blacking manu- 
facturers, for the term of twenty-one years, and carried on the business 
«t 97 High Holbom. In 1808, Martin transferred his interest to Day, 
who was to be at liberty to use Martin's name for the remainder of the 
twenty-one years. This term was aflerwards extended for twenty-five 
years, from the year 1820, determinable on the death of Martin, and 
they agreed (but how did not appear) to be partners for that period. 

Martin died in 1834, and Day died in 1836, and the business waa 
carried on in the names of Day and Martin by Day's executors. The 
defendant Day, the testator's nephew, had recently set i^p as a blacking 
maker at No. 90^ Holbom Hill, and had sold blacking in similar, 
bottles, and with similar labels, (with some variations,) to those which 
had heretofore been used by Day & Martin, and to those now used 
by the executors of Day. The variation was thus described in the 
affidavit :— '* Saith, that the name of the article sold as being real Japan 
blacking made by Day & Martin, and the description and directions 
hr the use of the said article, and the price, and signiture of the names 
Day & Martin, t^onfained in the labels of the defendant, are in the 
same precise Words, and (with very trifling and unimportant variations) 
are in the same character and description of type,, as the name of the 
article to be sold, and the description, and directions for use, and i\^% 
price, and the signature of the said firm in. the label used by the firm' 
of Day & Martin as aforesaid ; and the only difference in the twd 
labels is, that the defendant has substituted the Royal arms in the centre 
of the label, for the representation or drawing of the manufactory of 
the firm contained on the labels of the firm, and has substituted in the 
label the figures and words 90^, Holborn Hill, for the figures and words 
97 High Holbom, contained in the label of the firm, and has omitted to 
insert in the figures 90|> the names Day & Martin, in the manner in 
Which those words or names are inserted by the firm in their said 
figures 97.'' 



TSAOE MABK. -^ 

The defpQdaQt by his affidavit stated, that the casts of the plaintifi. 
now bore the names of Charles Day and Richard, and not Benjamiift 
Martu^ That previously to his the defendant's vending or offering for 
«ale any bjacking, he applied to an intimate acquaintance of his, of the 
name of Martin, to join him in the manufacture and sale thereof, and 
obtained permission, to use his name, in conjunction with his own, as 
manufacturers and venders of blacking, and that he, the defendant, was 
now in treaty, and only waiting the result of this suit, finally to settle 
the terms of a partnership widi Mr. Martin, for currying on the said 
business of blacking manufacturers. 

Tinney, Parvis Sf ToUer, in support of the motion, argued that the 
defendant was intentionally practising a fraud upon the plaintifis, and a 
, deception on the public ; and that whatever might be his right to man- 

« ufacture and sell blacking in his own name, still he had no right or au- 

thority to assume the' additional name of Martin, and use labels, &c.y 
whose general character was so similar to that which the plaihtifis and 
the testator had long been in the lif^bit of using, as to induce purchasers 
^ to believe that the article sold by the defendant was manufactured by 

and purchased from the plaintiffs. 

Turner 4* Mylne, contra, contended that the defendant had an un- . 
doubted riffht to affix his own name tp his own manufacture, and that 
he had authority to add that of Mr. Martin, with Vhom he was in treaty 
for a partnership. That there was a marked difference between the 
labels, and as to those points in which there was a resemblance, they 
hc^4 long been adopted by the trade in general. 

Tiiat the plcCintlffs had practised a deception on the public, by rep^. 
resenting the manufacture to be that of Day 6z Martin, while no person 
qf those names was concerned therein; 'that consequently the plainti£b 
came before the Court under circumstances to disentitle them to its as- 
sistance. — Knott V. Morgan f 2 Keeuy 215 ^ Perry v. TruefiU^ 6 Beavan, 
60., tpere referred to. 

The Master of the Rolls (without hearing a reply) ; 

What is proper to be done in cases of this kind must, more or less,^ 
depend upon circumstances which attend them. 

There are cases like that of the London Conveyance Company, in 
which the injunction is granted at once ; there are cases like that ot 
the Mexican Balm, in which* the injunction is refused until the plaintiff 
h^Q established his right at law. In short, in such cases, there must be 
a great variety of circumstances ; and the Court must deal with each 
ci^ according to the nature .of its peculiar circumstances. 

The accusation which is made against this defendant is this : — that 
he is selling goods, under forms and symbols of such a nature and 
<;|ia?:acter, as will induce the public to believe,, that he is selling the 
goods .which, are manufactured at the manufactory which, belonged to 
(he testator in this cause. It has been very correctly said, that tlie< 
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principle, in these cases, is this: — ^Ihat no manlinB ft ri^t to sell Yob 
Qwn goods as the §oods of another. You may express the same princt 
pie in a different form, and say that no man has a right tod^T^^ l^i"^- 
self in colors, or adopt and bear symbols, to which he has no peculiar 
or exclusive right, and thereby personate another person, for the pur- 
pose of irfducing the public to suppose, either that he is that other per- 
son, or that he is connected "with and selling the manufacture of such 
other person, while he is really selling his own. It is perfectly mani- 
fest, that to do these things is to commit a fraud, and a very gross fraud. 
I stated, upon a fornjer occasion^ that, in my opinion, the right which 
•any person may have to the protection of this Court, does not depend 
upon any exclusive right which he may be supposed to have to a par- 
ticular name, or to a particular form of words. His right is to be pro- 
tected against fraud, and fraud may be practised against him by means 
of a name, though the person practising it may have a perfect right to 
use that name, provided he does not accompany the use of it with such 
other circumstances as to e^ct a fraud upon others. 

It is perfectly manifest, that two things are required for the accom- 
plishment of a fraud such as is here contemplated. First, there must 
be such a general resemblance of the forms, words, symbols, and ao- 
companiments, as to mislead the public. And secondly, a sufficient 
distinctive individuality must be preserved, so as to procure for the per- 
son himself the benefit of that deception which the general resemblance 
is calculated to produce. To have a copy of the thing would not do, 
for though it might mislead the public in one respect, it would leajd 
them back to the place where they were to get the genuine article, an 
imitation of which is improperly sought to be sold.^ For the accom- 
plishment of such a fraud, it is necessary, in the first instance, to mis- 
lead the public, and in the next place, to secure a benefit to the party 
practising the deception by preserving his own individuality. 

There are many distinctions, even more than hafe been stated, be- 
tween these two labels. It is truly said, if any one takes upon himself 
to study these two labels, he will find several marks of distinction. On 
the other hand, the colors are of the same nature, the labels are exactly 
of the same size, the letters are 'arranged in precisely the sam'e, mode, 
and the very same name appears on the face of the jars or bottles in 
which the blacking is put. It appears, therefore, to me, that there is 
quite sufficient to mislead the ordinary run of persons, and that the ob-. 
ject of the defendant is to persuade the public that this new establish- 
ment is, in some way or other, connected with the old firm or manufac- 
turer, and at the same time to get purchasers to go to 90} Holborn Hill, 
and not to 97 High Holborn.' I think what has been done here is quite 
calculated to effect that purpose, and the defendant must' be restrained. 

My decision does not depend on any peculiar or exclusive right the 
plaintiffs have to use the names Pay & Martiii, but upon the fact of 
the defendant using those names in connection with certain circumstan- 
ces, and in a manner calculated to mislead the public^ and to enable tlie 
defendant to obtain, at the expense of Day's estate, a: benefit hr himself, 
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to which he b nM, fai fair kni honest dealing, entitled. Such heing mjr 
opinidi, I must grant the injunction restraining the defendant from caf* 
lying on that deception. He has a right to cany on the business of ft 
blacking manufaoturer honestly and fairly ; he has a right to the uaa 
of his own name ; I will not do any thing to debar him {h>m Xhe use of 
that, or any other name calculated to benefit him In an honest way ; but 
I must prevent him from using k in such a way> as to deceive and de- 
fraud the public, and obtain fer himself^ at the ej^penaei of the plaintiffi^ 
an undue and impK>per advantage. 



TRESPASS. 

One who dqxMits fence rails on a highway commits a t/espaas 
against the owner of the soil. — Lewis et al, v. Jones et aJ,, 1 Barr*s R., 
p. 336. Pa. (1846.) 

Erroe to the District Court of Alleghany County. 
The plaintiffs in error were plaintimi below. The action was tres- 
pass quare clausum f regit. The facts of the case are these : 

At the time that Pittsburgh was laid out by the agents of the Messrs. 
Penn, the proprietary ground on the south side of the Monongahela 
river was also divided into farms and lots, and a draft thereof reported 
to the Messrs. Penn. On the drafts was exhibited a street^ denominated 
High-street, which separated the farms from the lots. 

The ancestors of the defendants, from whom they derived title, 
owned the lots rupning back from the Monongahela river to High-stree^ 
and bounded thereon. 

Major Kirkpatrick, under whom the plaintiffs claimed, bought from 
the proprietors the farms south of said street, a^d the deed to him^ by 
its courses and dfstances, was made to embrace High-street. 

The street had never been laid off,, nor opened' under public ai;- 
thority. 

. The defendants had forcibly taken up the fence, as it stood upon the 
ground, and thrown it a considerable distance to the south. For this 
the action was. brought. 

The plaintiffs contended, in the first place, that the rails were thrown 
. on their private property. 

In the second place, that even if the rails were thrown upon the 
street, they had a right of action under the circumstances. 
(>[i this point the Qourt charged the jury as follows : 
If you find High-street to be within the lines of the plaintifTs' sur- 
vey, and the title to* the ground over which the street passes, to be in 
the plaintiffi^ and. that defendants did place the rails in question upon 
that street, yet stUi it is not such an injury to the plaintiff; as will ena- 
ble them to maintain this action of trespass. The injuir would not he 
Id the soil aor to any individual, but to the )ubli6, and for ^uch offence 
thia actiofi oanoot be sustamed. 



1!\> fhis part of the chaise the counsel of the plamtiiTs excepted, and 
on the removal of tixe lecori to this Ckrart, by writ of error, assigned 
the same ht error. 

(Biddhj fx plaintiff in erjror, cited 1 Y*, 167 ; 2 Str^., 1004 ; 1 
Caw., 239; 16 JtfoM., 33 ; 1 Com., 103, 137; 15 Johns., 4^ ^ 
Ti^.; 25 ; 6 PF%., 45; 8 fTtfUto^ 319 ; 9 Serg. ^^ Bamle, 32 ; 6 WaUf 
4.&rg,,379.) •^ 

LoomU, contra. 

Forward, same side. 

BiddJe, in reply. 

 
« Peh Curiam. — No principle is more familiar o^ better settles, than 
that the right to the soil of a highway resides in the proprietor of the 
land oyer which it hBs been laid ; and that the citizen has no more than 
a license to pass along it with carriages and cattle ; an abuse of which, 
like the abuse of any other license given, not by the party, but by the 
law, makes him a trespasser against the pn^rietor, from ^e beginning 
It is unnecessary to go to English decisions, or those in our neighbor, 
ing states, for an applicaticm of the principle to the misuse of a highway, 
fbf we have ourselves applied it to the landing of passengers on the 
shore of a river, itself a highway, at the junction of a public road, and 
making the spot a temporary harbor for the crafl of a ferry. 

If a wagoner were at liberty to deposit fence rails on a highway, he 
would be equally at liberty to deposit ordure on -it, or any thing as 
offensive to a fami^* dwelli]^ at the wayside ; or he might make the 
spot a resting-plade before their door for days or for months. The state 
has dedicated her highways to no such uses, and the citizen has a rigfai 
to enjoy them only according to the intent. Whether the right of soil 
was actually in the plaintiffs, ought, if disputed, to have been submitted 
to the jury, for we have neither the means nor the capacity to decide 
it. The direction was founded on an assumption of the fact, and the 
principle of it was wreng. 

Judgment reversed, and vemre de novo awarded. 



TRESPASS^BANKRUPTCY. 

« 

A cause of action in trespass is not affected by a discharge in bank* 
mptcy, even though a verdict had been rendered before the presentment 
of the petition to be declared a bankrupt. 

A judgment rendered q^er the defendant had presented his petition 
to be declared a bankrupt is not' affected by the bankrupt discharge 
auhsequeotly ditained m tiuit prooeading.'^^jE^lc^ v. S^^ler, 2 De^ 
nio's R., p. 73. (1847.) 
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rRESPASS-^CONFLAGRATION. 



A house in « town may be pulled down and removed, to arretffthe 
spread of a^fire, where it is inevitable that the .bouse will take fire and 
be consumed, if it is permitted to 'Stand ; and it is inevitable that if it 
titkes fire and is consumed, it will spread the fire k) other houses. 

A house in a town may not be pulled down and removed 4o arrest 
(he spread of a fire, if it may be prevented taking fir« by the use of 
the means within the power of the parlies pulling if down ; or if the ^ 
use of these means would prevent its communicating fire to other 
houses. 

Parties pulling down a house in a town to arrest the spread of a 
fire, are responsible for the damages thereby sustained by the owner, if 
the house may be prevented taking fire, by the use of the means within 
the power of the parties pulling it down. ^ 

The declaration charges a trespass in entering the plain tiff*'«<jlose, 
and pulling down his house. The plea says, the house was in immi- 
nent danger of taking fire, and of communicating the &te to other 
houses. The replication to the plea avers, that by a diligent use of the 
lieans in the power of the defendants, the house mfght have been pre- 
vented taking fire.. Held, this is no departure in pleading. 

Not necessary to state in the replication the means by which the 
house might have been prevented taking fire. — Beach v. Trudgain ft 
ah., 2 Chatlan's it., p. 219. Va. (1846.) 

* 

This Was an action of trespass vi et arnds, brought oy Andrew H. 
Beach against John Trudgain, and seven others, in the Circuit Superior 
Court of Law and Chancery for the county of KaiAwha. The'declar- 
ation charged that the defendants had with force and arms entered upon 
itke close qf the plaintiff, situate in the town of Charlestbn^ in the county 
of Kanawha, and pulled down his dwelling house. 

The defendants appeared, and after demurring to the declaration, and 
pieading the general issue, offered four special pleas. The first of these^ 
stated that at the time of committing the trespass complained of, that a 
fire was raging with great violence in the town of Charleston, conliguoua 
and adjoining to the house of the plaintiff; insomuch that the plaintiff's 
dwelling house, from its nearness and contiguity to the fire, would ne- 
cessarily, and without the possibility of prevention, have caught 
fire therefrom, and been burned down and wholly destroyed ; and would 
thereby also necessarily have spread fire to, and ignited divers other, 
houses, &c., and destroyed the same had not the defendants with others 
pulled down and removed the house of the plaintiff. Wherefore, for 
the purpose of preventing the plaintiff^s house from taking fire, and to 
prevent its spreading fire to and igniting other houses adjacent, and de* 
9troying them, the defendants, with divers other persons, drd pull down 
and remove plaintfff's house, 6zc. 

The second plea stated that the plamtiff^s house was in imminent 
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peril of taking fice, and being consumed and destroyed, and would, when, 
60 on fire and qonsuming, have necessarily communicated and spread; 
the fire to oth«r hpuses, dec., and have destroyed them ; and that at the 
instant when the defendants were committing the trespass complained 
of, the plaintiff's dwelling house was about to take fire, and would of 
necessity and inevitably have taken fire, and been consumed; and 
would have communicated the fire, while burning, to other houses, &c., 
if it had been permitted to remain where it was, and had not the defend- 
ants pulled down and removed it. Wherefore, to prevent said dwelling 
house from taking fire, and being consumed, and to prevent its commu- 
nicating' the fire to other houses, and to stop the farther progress of the 
conflagration, the defendants did enter the close of the plaintiff, and pull 
down and remove his dwelling house. 

The third plea stated that the plaintiffs dwelling house ^as in im- 
minent and .instant danger of catching fire, and being thereby wholly 
consumed and destroyed, and of communicating and spreading the fire- 
and conflagration to divers^ other houses, &c. ; whereby they would have 
been destroyed, and would have communicated the fire toother parts of 
the town. Wherefore, to prevent these consequences, the defendants, &c. 

The fourth plea is the same as the third, except that the pulling 
down of the dwelling house of the plaintiff is alleged to be with hia 
knowledge and assent. 

The plaintiff objected to the reception of all tl^ special pleas, but 
the Court below overruled the objection, and received them ; whereupon 
the plaintiff replied generally^ and issues were made upon the pleas. 
Afterwards, the plaintiflT moved the Court to be pern^itted to withdraw 
his general replication to the third plea, and to reply specially to that 
plea, and the Court sustained the motion ; whereupon the plaintiff filed 
a special replication to the third special plea, in which he stated, that at 
the time his dwelling house was pulled down and removed, as admitted 
by the defendants in their third special plea, the defendants by reasona- 
ble diligence and exertion, in the application and use of the means in 
their power, and under their control, could have protected and prevent- , 
ed'the dwelling house of the plaintiff from being ignited, burned and 
consumed, and from thereby spreading the fire and communicating the 
same to other houses in the town of Charleston ; but that the defendants 
did not, nor would they then and there use reasonable diligence and ex. 
ertion in the application and use of the means in their power, and under' 
their poutrol, to protect said dwelling house from being ignited and coii- 
sumed, and to prevent the sanie from spreading the fire and communi- , 
eating the same to other houses in the said town. • ^ 

. The defendants then filed a demurrer to the special replication to ^ 
the third plea> in which the plaintiff joined ; and the cause coming on 
upon this demurrer, the Court below sustained it, and gave judgment' 
fi>r the defendants. From this judgment, the plaintifi* obtained eaap^ 
pQal to this Court. ' , 

Stni^, for the appellant. If it be & principle of law, that uiider,, 
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tttj eitemnsttcBcetf, cae man may destroy his neigh^bor's l^ouaeto skre^ 
hi9 own, t!ie etrcumstancea which vrilf justify his act should be clearljr 
Ktatedin his plea. The party who resorts to the law of necessity fer 
the defence of h^ conduct^ must be prepared to establish the existence 
of that necessity. He must establish a necessity, not such as is synon- 
ymous with convenience^ but ^ a necessity which is not choaen, but, 
ahoo$es/' And he must show its existence, not by probabilities or ap. 
prehensions, but by clear and demonstritite proo&« Surely nothing 
short of this can be required of him who sets himself up as & judge, 
between himself and his neighbor, and decides, in his own favor. 

To constitute such a necessity in this case, two things are essential. 
The first, that the plaintiff's house must, of necessity, havQ been %nited' 
and destroyed by the fire ; and second, that in being ignited and de- 
stroyed, it must, of necessity, have been the nieans of des^oying others. 
These, then, are the facts which the defendants must prove ; and which| 
therefore^ they mtist allege in their plea to entitle them to tiie favorable 
jjudgment of the €k)urt. . And it is submitted that neither in the first, 
or second special plea, and certainly not in the third, have they alleged 
that there was an inevitabk necessity that the plaintiflT^s house must 
have been consumed, or that it must have involved others in its own 
destruction. 

But is it the law of Virginia that a person, or the public, may de- 
stroy the property of a citizen to save their own, without making com- 
pensatidn for it ? It is true, that in the eprly days of English jurispru» 
dence, it has been frequently asserted^ though seldom if ^ver deemed*^ 
that the property of the citizen might be destroyed to put a stop to a< 
fire. — 12 Coke's R.y 279, marginal paging^ 63 ; Bacon's Law TretctSy 
65-8; Jenk., 165; Dvery 86-T; Corny. Dig, Pleader, ^ M., 20 and 
m; 1 DaU.y 898; Mayor of New-York v. Lord, 17 Wend,, 2^ \ 
Puff,, Book IL, ch, 6, sec, 8. 

These cases show that in a city, in a great public necessity ,^ pPop- 
er^ may be destroyed ; or in the case of a vessel at sea, property maj 
hfi thrown overboard to save the lives of the passengers. But in Fir- 
ginia, the doctrine is not law. 

There is in England no constitutional provision that private property 
shall not be taken for public purposes without just compensation. The 
ground of defence, is, that the public necessity demanded the sacrifice 
of the' plaintiff 's dwelling. If this defence be true, then the constitu- 
tion says, he shall have compensation for the loss he has sustained ; and 
until the Legislature prescribes, a mode by which that compensation is 
to be ascertained, and directs the source from whence it is to be derived^ 
the public necessity can be no justification for the destruction of private 
property, so as to protect the agents in its destruction from tf'just liability 
to make good his loss to the owner. 

If, however, it shall be held that this- doctrine is law in Virginia^ an^ 
that the special pleas ofier a, good defence to the action, still it is confi:. 
dently submitted, that the Court below erred in sustainins the demurrer 
to ^ special replication to the third special plea. This replication 
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aBagefi tfaftt t^^ meam 19 ihe kaods of the deleiidt|a(s:ii^lM have e^ 
abl^ them, iif. diligently employed, to pievent the ignition sukI destrue^ 
tioa of the plaintiff's hpuae ; and also hate enabled them to prevent the 
spread of the tire. And yet the Judge below hel'dj the parties were hot 
bound to use these msans. Necessity, ineyitabie necessity, is the basift 
of this defence ; and y3t when a diligent use of the means within the 
power of the defendants^ will prevent tliat necessity^ will preserve to 
use plaintiff his dwelling, and secure the public from loss, there is no 
obligation on the defendants to employ these means, rather than to sub^ 
ject the plaintiff to the loss of his dwelling S A proposition so monstroul^ 
cannot be law. 

The Attorney General and Su^merSf for the appellees. iThe general 
doctrine, that a house may be pulled down' to stop the progress of a fire 
. in a town, without subjecting the parties engaged in pulling it down to 
an action, seems to be as well settled as any other common*law doctrine^ 
. by a series of authorities commencing at the earliest daysi of Bngli^ 
Jurisprudenqe, and coming down to the present time. The cases cited 
by the counsel for the appellant fully sustain the proposition ; and to 
these may be Med, 2 JRoS. Ahr.i 566 ; Ploiffdevrs JR,, 832 ; iVby'# 
Moit., 30, 32 ; :) Kent*s Com., 338. ' 

The 6ases do not specify the precise danger which will justify the 
i^ulliug down of the house; but where the house is on fire, or where it 
must inevitably take fire, or where it is in imminent danger, if may be 
pulled down. The true inquiry always is, was the danger such as, in 
the estimation of prudent, sensible men, rendered it necessary to destroy 
the house for the safety of the town ? This question was proper for 
the consideration of the jury, and was properly submitted to it by the 
special pleas in this case. 

It is said, however, that though this doctrine be good law in Eng" 
land, it is not law in Virginia; and the provision in the constitution of 
Virginia^ which declares that private property shall not be taken for 
public purposes, without just compensation, is relied upon. 

That provision of the constitution obviously is intended to apply, 
and only does apply, to cfiises where private property is taken to be 
used for the purposes of the public. It has no application as between 
individuals; but the compensation thereby secured to the owner of pro- 
perty is to be- made by the government, or some public body to whom 
the government has delegated the authority to use the property of 
individuals, for purposes in which the public is interested. 

it will be seen from the cases referred to, that the principle upon 
which the doctri|ie involved in this case Is fonnded, is wholly distinct 
from that qp which the right to use the property of individuals for 
public purposes iis based. The first is founded on necessity; the 
second, on the doctrine of prerogative, or the right of eminent domaiil 
existing in the sovereign. 

Tiakirig the common law doctrine to b^ in ftrce in T^gima, each pt 
the pleas states such a oaae of mminent danger, both that the plaintiff's 
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house would take fire and be destroyed, and that it would spread the 
fire to other houses adjoining, as, if proved, will make out a clear case 
of justification on the part of the defendants in pulling down the house. 

The special replication to the third plea', if good in substance, is 
defective in form. It does not state the means by which thafire might 
have been arrested, nor the quomodo. 

But the replication is not responsive to the plea. The plea says 
the house was in imminent danger. Without controverting this fact, 
the replication alleges that the defendants had the means of arresting 
the fire without destroying the house ; thus assuming that it was the 
duty of these defendants to attempt to put out the fire. 

The replication is also a departure from the declaration. The 
count charges an unlawful entry ; but the replication goes on the 
ground that the entry was lawful, but that the defendants did not 
use due diligence and skill in attempting to save the house, after they 
had entered on the premises. If an action could have been maintained 
on this ground, it should have been an action on the case for want of 
diligence and skill. We refer on this subject to 6 Com. Dig., tiUe 
Pleader, F, 6, 163; F. 7j 154; 2 Coke IJi.y 304, a. hy Coventry; 
White V. Cleaver, 2 Ld, Raym,, 1440. But it must be crassa neg- 
Ugentia, indeed, which would subject parties attempting to stop a fire in 
a town, to an action for want of skill in the efforts they were making 
for that purpose. 

Stanard, J., delivered the opinion of the Court. 

The Court is unanimously of opinion, that the Court below properly 
received the 1st, 2nd and 4th special pleas offered by the defendants in 
that Court. And the Judges of this Court being equally divided in opin- 
ion as to the propriety of receiving the 3d special plea, the judgment of 
the Court below is affirmed. The Court is further of opinion, that the 
Court below erred in entering judgment for the defendants in that Court, 
on their demurrer to the replication to the 3d special plea ; two of the 
Judges of this Court being of opinion, that judgment should have been 
given for the plaintiff on that demurrer, because, in their opinion, the 
3d special plea was- bad ; and the other two, because, though that plea 
was good, the replication thereto was sufficient. Therefore, it is con- 
sidered that the judgment be reversed and annulled ; and that the plain- 
tiff* in error recover of the defendants in error the costs of prosecuting 
his writ of supersedeas in this Court. And the case is remanded for 
such proceedings in respect to the 3d plea, by t|ie allowance of such 
amendment, or the withdrawal of the demurrer to the replication, or 
otherwise, as the Court below, in the exercise of a sound discretion, 
might or would have allowed on the application of either ^rty, had its 
judgment on the demurrer to the replication been such as is expressed 
by this Court ; and for a trial of the issue of fact, if any, that may be 
made up on the said 3d plea ; and the other issues in the case on the 
other pteadings. 
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TROVER— CONVERSION. '• 

A cow going at large in the highway, without a keeper, joined a 
drove of cattle, without the knowledge of the driver, and was driven to 
a distant place, and there pastured with the other cattle : the owner of 
the cow called on the driver, after his return, made inquiries, and de- 
manded the cow : on the return of the drove, a few months afterwards^ 
the driver delivered the cow to the owner, who received her. Held^ in 
an action of trover against the driver, that his omission to deliver the ' 
cow, on demand, was not evidence of conversion .-»-IF!eZ/wi^ton v. Went* 
worth et al, 8 Meicalfs E.y p. 548. Mass. (1846.) 

TkovBR ibr a cow. The parties submitted the case tathe decision 
of the Court, on the statement of facts which follows : 

'< The defendants, inhabitants of Canton, in this county, being own- 
ers of pasture lands in New Hampshire, in May or June of each year 
drive their own cattle to said lands, and also drive others' cattle, which 
they take to, pasture at an agreed price, and in each Autumn drive 
them back. In May or June, 1842, the defendants were jointly driving 
151 head of cattle, of their own and of their neighbors', along the high« 
way in Dorchester, where the plaintiff resides, and the plaintiff's cow, 
unp^rceived by the defendants, and temporarily running at large in 
said highway, without a keeper, joined the cattle aforesaid, without the 
knowledge of the defendants. The defendants first stopped, at night, 
at Lexington, counted their drove, and found they had precisely the 
number they started with. They therefore supposed that they had all, 
and no more, than their own and their neighbors' cattle, which they 
had taken to pasture. In fact, however, the defendants had lost one 
cow from their drove, as they passed through Milton, but did not dis- 
cover the loss until their return from New Hampshire. The plaintiff's 
cow was pastured in New Hampshire, by the defendants, during the 
season of 1842 ; and in the Autumn of that year, as the defendants 
returned with their drove, they returned the plaintifi's cow to him, and 
he then received her* During said pasturing season, said cow had a 
calf, which was returned Jto the plaintiff with the cow. 

" The defendants, when they found the cow which was lost Irom 
their drove, as aforesaid, supposed that eome one of their neighbors had 
tamed in one more cow than was reported, and never suspected that 
they had in their drove any cow that was not delivered to them to be 
pastured, until about four weeks afler their return from New Hamp- 
shire, when the plaintiff called on them, at Canton, to make inquiries, 
and demanded his cow." 
. -f 

Defendants to be defaulted, if the plaintiff is entitled to maintain his 
action, on the foregoing facts ; otherwise the plaintiff to become nonsuit* 
* 

Ames, for the defendants A refusal to deliver goods to the owoeTt 



on his demand, is not a conversicm, If the party has it not in hb powei 
to deliver them, or if he has reasoltf.ble cause to doubt the ownership of 
the person making the demand. Smith v. Young, 1 Camph., 439; 
Ig^aek V. Clari, 2 BalsL^ 312 ; Robinson v. Burleigh, 5 M. Jlamp,^ 
225 f Alexander v. Southey^ 5 Bam. tf> Aid., 247 ; S(^omm9 v. Dowg^ 
X Esp,y 83 ; VerraH v. Robinson, 2 Crompt, Mees. ^ Box,, 495. ThM 
fkcts do not show that the plaintiff, when he demanded the- cow, at Call* 
ton, gave the defendants any proof or notice that the cow was his ; and 
they were not bound to go jto New Hampshire and jetum the coilr 
to the plaintiff, on his merely making " inquiries " and a demand the|r' 
having been guilty of no tort or negligence. 
No counsel appcfared for the plaintiff. 

jSflAw, G. J. — The Oourt can perceive, in this case, no prpo^ of a 
conversion. There was certainly no unlawful taking of the cow. Qa 
the conttai'y, it was the plaintiff's owi\ fault that his cow Was at large 
io the highway, and entered defendants' drove. Reo, StaL, chap. 1^ 
seo. 22 1 Wild V. Skinner, 23 Pick,, 251. Nor can we perceive any 
evidence of a conve^ion by a refusal to deliver the cow upon demand. 
For aught that appears, the cow was delivered on the first notice of the 
{daintiff that she was his property, and request to deliver her up ; al^^ 
we are to consider that such was the faet« 

PkdnMf nonsuit. 

USURY— SALE. 

Plaintiff and defendant bargained about the sale of a negro.' PlaiiF> 
off ai^ed one thousand dollars, and defendant was willing to give him 
that price, but coufld not pay cash. Plaintiff was willing to give any 
time that defendant wanted, if he could have the price increased by the 
addition of ten per cent, per annum until payment. Afler consultation 
88 to the best means of carrying out their bargain so as to steer clear 
of usury, it was agreed that the defendant t^ould fix the time, and 
i>laintiff the price. ^Defendant said he must have three years : plaintiff 
iaid he must have three hundred dolleu;s more. Whereupon a bill oi 
sale was drawn, expressing the consideration ^o be one thousand dollars^ 
ifid a note given by the defendant to the plaintiff in the&^owing words: 
^ Three years afler date, I promise to pay H. Thompson, or bearei', 
thiiteien hundred dollars, to be paid at such times as i please, and 16 
deduct ten per cent, per annum off of the amount paid at each payniettt'^ 

HM, that the contract was isunous. 

Afler the facts are ascertained, whether a contract is usurious is a 
qs^estion of law ; and proof that the agreement was cbirupt is not ne- 
oesnafy ; for a contract may be usurious though the paities did ts0^ 
know that it was contrary to law. — Thompson v. Nesbit^ 2 Richardson^s 
S., p. 78. S. G. (1846.) 



Thiisr "vras sir acdcm of assumpsit on a note for f 1300, credited bj 
#750 paid at varioos times. The defence was usury. 

Toe note was given for a negra sold by the plaintiff to the dec- 
ftodant. , « 

The plaintiff asked 81000 for a negro. The defendant was willing 
t6 purchase at that price, but could not pay the cash. The plaintiff was 
willing to give any time that the defendant wanted, if he could hare 
the price increased by the addition to the $1000 of 10 per cent, per 
annum until payment should be made. After consultation with several 
persons, as to the best means of carrying out their bargain so as to steei* 
clear ^f usury, it was agreed that the defendant should fix the time, and' 
the plaintiff the price. The defendant said he must have three years : 
the plaintiff said he must then have #300' more. Whereupon the bill 
of sale Was draWn, expressing the consideration to be 81000, and the 
note was drawn in the fi>llowing words : 

" Three years after date, I promise to pay H Thompscn, or bearer,, 
thirteen hundred dollars, to be paid at such times as I please, and to 
deduct 10 per cent, per annum off of the amount paid at each payment. 

11th November, 1839. Samttel Nesbit." 

The intention was that 10 per cent, per annum should be added i<t 
each payment from the time it was made until the note became due, so 
that liie defendant should have the right of paying as he plessed wiUiin 
the three years, ajM upon every payment should have interest calculated 
in the same manner as it had b^n done on the 81000. T 

His Honor left it to the jury to decide whether there was a bona fide 
sale of the negro at 81300 upon credit, with a stipulation of advantage* 
to' the defendant ujwn payments' anticipated, or whether there was for- 
bearance of 81000, upon usurious terms. 

The jury found tor the plaintiff the balance of the 81300, (after 
deducting the payments made, wilii interest thereon at 10 per cent, until 
^le note became due,) and interest on that balance. 

The defendant appealed, and now moved for a new trial, on thfr* 
ground : Because the evidence clearly established a case of Usury, and" 
his Honor should have so charged the jury, and the verdict is contrary 
to law and the evidence. 

Jrby^ for the motion, 

Yomoftg^ contra. , 

Curiay per Frost, J. — ^The effect of the agreement is precisely Atf 
same as if the note had been taken for the one thousand dollars, the 
price of the negro, with usury at ten per oent. per annum. The art!- 
fice, by which the parties attempted to give to the transaction the cha^ 
racterof a sale, at an enhanced price for the credit allowed, is too plain 
1o eteape observation. The price of the negro was not enhanced other-^ 
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wise than by the^ exaction «f usurious interest, while it remained, un^id. 
The true principal of the note was the sum expressed in the bill of sale. 
On that sum ten per cent, interest was to be calculated, in efiect, until 
it should be paid in full. If the defendant had paid the note in full one 
month after the date> he was to be credited with the interest on one 
thousand dollars, for two years and eleven mcHiths, or, what is equiva- 
lent, pay ten per cent, usury on that sum for one month. The desiga 
tQ evade the statute further appears- in the proof that the plaintiff wot. 
willing to give the defendant any time that he wanted, if ten per cent, 
should be added to the price until payment was made ; and after con- 
sultation respecting the best mode of giving effect to this agreement, so 
as to evade the statute, the plaintiff gave a bill of sale, expressing the 
price of the negro to be one thousand dollars, and took the defendant's 
note, including the usurious interest. 

The facts are undisputed, and present a case for the judgment of 
the Court, with the same certainty as if they had been 'found oy a spe- 
cial verdict. Whether a contract is usurious, is a question of law. If 
the facts be disputed, the decision of them is submitted to the jury, with 
instructions that if certain facts be established, the law declares the con- 
tract to be usurious. Should it be manifest, from the proof, that a ver- 
dict has been rendered in disregard of such instructions, a new trial 
would be granted. If on a clear and uncontradicted state of facts, the 
Court does iiA give judgment, it surrenders to the jury its proper func- 
tion and authority to enforce the law. No proof of a corrupt Eigreement 
is necessary, for the contract, may be usurious, though the parties did 
not know that it was against law. In Marsh v. Martindale, 3 B.^ P., 
159, the special verdict found that Marsh did not think he was acting 
contrary to law. Lord Alvanlt ruled there was nothing in that finding 
to prevent the Court from examining the transaction and declaring it 
to be usury, if it appear to the Court to be so in point of law. Higgins 
V. Marvin is cited in Roberts v. Trenayne^ Cro, Jac.y 507, as adjudging 
that, " if. the corrupt agreement be not expressed in the verdict, and 
the matter is apparent to the Court to be usury, then the jury need not. 
to ^how it was corrupt, for res ipsa loquitorJ^ In Doe v. Barnard^ 1 
Esp.y 11, and Davis v. Hardacre, 2 Camp.f 375, on proof of usury, 
Apparent on plaintiff's showing, a nonsuit was granted. , The principle 
is also supported by Strihling v. The Bank of the VaUey, 5 Rand.t.lh2p 
and Jackson v. Betts, 9 Coweny 225. 

The plaintiff cannot be nonsuited in this case, because he is entitled 
to recover the balance of the 81000. The jury should have been 
instructed that the uncontradigted state of facts submitted to them pre- 
sented a case of usury, and that tiey should find for the plaintiff only 
that balance. 

The motion is granted. 
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USURY— NEW SECURITY. 

To render » contract usurious, both' parties must :« cognizant of the 
&ctM which constitute the usury. .» 

if a bona Jide holder of a negotiable note which was tainted with usury 
in the hands of the original payee, receives from the maker a new sectt* 
nty for the debt and gives up the note, without any knowledge of the 
usury, the security which he takes in lieu of it is not usurious.**-iiiit{- 
rick V. ReyttoldSy 1 Barbour^s Ch. R,, p. 43. N. Y, (1847.) 

f The CHiLffCELLOB cited CtOhbai V. Haky, 8 T. E., 890.) 



VENDOR AND VENDEE. 

A declaration by a vendee who has received from his vendor a 
Ixmd to make title on payment of the purchase money, against the obli- 
gor therein for a failure to' make title, is &tally defective which neither 
avers that ** the vendee demanded a deed of the vendor," nor that ^Uhe 
vendee prepared a deed and tendered it to the vendor and demanded 
its execution." — Johnston v. Beard, 7 Smedes and MarshalTs JS., p. 
814. Mm. (1Q47.) 

The declarations of the vendor of personal property, made before 
the sale, are competent evidence against his vendee. — Land v. Lee^ 3 
Richardson's R., p. 1%S. S.€. (1846.) 

Before Richardson, J., a< York, Spring Term, 1845. 

•  • 

This was an issue under the attachment Act, to try the right to fif- 
teen ba^ of coffee. The cofiee had been deposited by one G. W. 
Bradley with W. H. Steel, in whose possesion it was attached on the 
21st September, 1844, by C. Lee, as the property of Bradley. W, 
Land, the plaintiff* in the issue, claimed the coffee under an alleged 
purchase from Bradley, made prior to the attachment, but afier the co£> 
fee had been deposited with Steel. The defendant contsnded that the 
sale to Land was fraudulent. A good many witnesses were introduced 
on both sides, tind amongst others W. H. Steel wae examined for the 
defendant. The presiding Judge reported " that the declarations of Brad* 
ley, the next day afler the coffee was left with this witnesis, and at other 
times, were offered by the defendant, and rejected as incompetent.^' 
The jury found for the plaintiff*, and the defendant appealed, on the 
ground. 

That his Honor excluded all the acts 'and declarations of O. W. 
Bradley, under whom the plaintiff claimed, except such as occurred at 

the time he deposited the coSde with W. H. Steel. 

' . •   . - » 

. Smith, hr the motion. 
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Cum, ^er O'NsAKL, J. — ^The presiding Judge reports, ''that the 
declarations of Bradley, the next day after the ooSe9 was left with this 
iritness (W. H. Steel), and at other times, were oftefed hy the defeliid- 
'Snt, and rejected as incompelent:" ' It is possible theve may he ^me 
mistake in this statement ; but the presiding Judgib, after a cot&feranoB 
'With the attorneys, is unable to say whether he excluded the dedara- 
•dons of Bradley after the side to Land, alone, or whether it may uaL 
have been that he excluded those before the sale, as well as after ; a&d 
iaking the ground of the appeal and tiie report together, he thinks it 
better that it should be assumed Uiatbedid exclude all'thedeckKMb' 
tions, after the coffee was deposited with Steel, as well those before the 
eale as those after it, lest it dbould be that pioper davideace waa» from 
mistake, withheld. 

There is no doubt that the declarations of the vendor of personal 
ffoods, made befiiOPe the sale, are competent evidence against his vendee* 
The point is considered and adjudged in Gay v. Hau, 3 Murphy's H* 
'€. A, 150. In that case, Hbndxbson, J., said, '< the declaratioos or. 
confessions of the person making them, are evidence against such per- 
«m and all claiming under him by a subsequent title." Thb rule 
which I have stated is laid down and enforced by an unaHsweraUe 
array of reason and authority, in ^'Pkil..Ev.^ by C. Jjr H., ^56. 

In a question of fraud, if the vendor, a debtor, retain the posseesioi^ 
his declarations, as long as he retains the possession, seem to be admui- 
ffible against his vendee.— TFi^ v. Farley y 14 Bug. C. L., 366; 2 
H m., by C. 4^ JS., 602. 

The notion f(^ a nao trial i» granted. 



A paffty purchasing a part of a lot adjoining, to prevent others from 
jflining hiis building, is presumed to have purchased for his own benefit 
of light and air, and not for the benefit of light and air ibr vendor.-* 
Aihy y. McHenry, 6 Ben Monroe's JS., p. 50. Ky. (1646.) 

A vendor of a slave, in cdhsideration of a promise by vendee not to 
lake him out of the State, sold the slave at less than his value, the ven- 
dee violated his promise to keep the slave within the State. — JSeldp that 
he was liable to vendor for the difterence between the price given and 
Ibe value of the slave, or if such representations^ macte with the view lo 
obtain the slave at less than his value, and it hia that effect when the 
intent is to obtain the slave at a low price aind not to adhere to the 
promise, it is fraudulent, and renders ^pufdiaser liable if violated.*- 
Oidktm^ Kerry. BmOey^S Ben Momm's E.,f.^^^. Ky. (1846.) 

' Punshasef agreed to accept vendor's tftle << withont t&plile.^' . The 

:9urcfaa8e7 aAerwakls ofajeetsd* ihalt, at the date of Ike agreement, tkeve 

was a flaw in the vendoiTs illle, eoDsMog o£ aa tncn^asMi iaeiiB»b^^ 

which left the legal estate in the p^opert/ outstanding. Upon a will 
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fibd |>y the Vendor for specific performance — Held, that the purchaser 
vas precludedi by the terms of his contract, fi^m insisting on the objec- 
Aon.— Duke t. BarneU, 2 CoUyer's Ch, R.,p. 837. Eng. (1846.) 

Henry Edwards, being seized in fee of a considerable property at 
Brightdn, which he had purchased of Thomas Read Kemp, agreed to 
demise a small part of it to Henry Prescott for building purposes. Thii 
agreement was carried inta execution by an instrument dated the 12t(j ^ 
ifovember, 1838, made .between Edwards, of the one part, and PresQoti' 
cf the other part, whereby it was agreed that feld wards should grant 
Prescott a lease of the land in question, to hold the same to Prescott, fait 
executors, administrators, and asskrns,. from the 24th June, then last, 
tot ninety-nine years, at the rent of£lS 10s. 

The agreement contained clauses to the following effect, namely : 
it Was thereby agreed that the lease should contain covenants on the 
part of Edwards, his heirs, e^^ecutors, administrators, and assigns, fof 
guiet enjoyment, on payment of rent and performance of covenants: 
^90 a covenant for the conveyance of the inheritance of the piece ox 
land, agreed to be demised to Prescott, his heirs and assigns, for thu 
mitn of £180, at any time within five years from tha 24th of June then 
last, on three months' notice being given to Edwards, and the rent in 
^rear, together with full rent for the current half year, being paid ; 
and Prescott thereby agreed, in case of such purchase and conveyance <u 
foresaid, to accept the title of Edwards imffiout dispute, and to pay all ^» 
law expenses attending the conveyance, as well those to be incurred by ^ 
or on the part of the vendor, as those by or on the part of the purchaser; 
and also the expense of the production of all attested or other copies' of^ 
deeds, wills, or other instruments, and all assignments of outstanding 
terms, and all certificUtes ar\d affidavits which might be required ; and 
it was s^lsb agreed, that, in case Prescott should purchtoe the said piece of 
land under thie power for that purpose therein before contained, an abstract 
of title should be furnished to him by and at the expense of Edwards; 
and also, that, until the said lease -should be granted, the premise^ 
should be held by Prescott, his executors, administrators, and assigns, 
upon the terms and cpnditions aforesaid, and particularly that Edwards* 
his executors, administrators, and assigns, should have all the usual 
power of re-entry and ^stress upon the said, premises, as by law ao- 
customed in case of rent in arrear reserved upon demise. 
* In pursuance of this agreement, Prescott entered upon the property 
agreed to be demised to him, and began to build. He, however, by ati 
agreement in writing, dated the 24th. July, 1839, assignei^ the premises 
for viiluable consideration to the defendant, John Bamett, his executors^ 
administrators, apd assigns, for the residue of the term of ninety-niiie^ 
yearsi, subject to the covenants and conditions mentioned in the ligree-^ 
ment of tile 12th November, 18to. f^ 

Edwards afterwards sold the reversion in fee of the same prenii^er 
to the plaintiff, Edward Duke, and by an agreement, dated the 29th l^ejik' 
tember, 1839, he convey^ the equitable tee in reversion expectant on 
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the term of ainety-nme years to Duke, subject to the agreement of the 
12th November, 1838. Early in 1840 Edwards went to America. 

In October, 1842, the defendant gave the following notice to tha 
plaintif) :^ 

" Sir, — 1 hereby give you notice, that I intend to purchase the 

S'ound and buildings at the east side of the top.of. Borough-street on 
e 24th day of June next, held by me undpr ^n agreement of lease 
from Mr. H. Edw&rds, bearing date tbe 12th day of November, 1838, 
and occupied by Mr. H. Prescott. I likewise authorize you to prepare 
-Ihe deeds of conveyance in due time. 

"JoHif Barnett." 

* 

In pursuance of this notice, a deed of conveyance of the premises 
was prepared by the plaintiff, and sent to America, where it was exe- 
cuted by Edwards. Ailer it had been returned to England, the 
defendant desired that it should be looked over by his solicitor, Mr. 
Bennett, and accordingly the plaintiff sent the deed to Bennett. Afler 
perusing the deed, Bennett requested to see an abstract of the title, ia 
order to enable him' to judge of the propriety of the deed. The plaintiff 
aent an abstract, bennett then objected, that the premises having been 
formerly, with other property, subject . to a mortgage, had not been 
included in a certain release which had been purported to^ be executed 
<^ that mortgage; and he required a fresh release. The plaintifi, 
however, conceiving that.the defendant was precluded by the terms of 
the agreement of the 12th November, 1838, from taking this objection, 
both the mortgage and the release having been prior to the commence- 
ment of Edwards's interest, refused to yield to the objection, and filed 
the present bill to compel specific performance of the contract. 

The defendant, by his answer, insisted, 1st, that only such imperfect 
release of the mortgage as appeared by the abstract, and not the release' 
of the premises in question from the mortgage, formed part of the title 
of Henry Edwards. 2dly, that, by the terms of the agreement of the 
12th November, 1838, the defendant as the assignee of Henry Prescott, 
was not bound to accept the title of Edwards without dispute ; but 
that, if he was so bound, yet he was still entitled to have the concurrence 
of all necessary parties in the conveyance. 3dly, that, by the delivery 
of the - abstract and a dorrespondence that ensued, the plaintiff haa 
waived the benefit of the stipulations in the agreement of the 12tb 
November, 1838. * ' 

Wigram ^ Boyle, for the plaintiff, said, that nothing was more 
elear than that a man may contract to convey such title as he has, so 
8S to preclude the purchaser from setting up an objection to it, however 
Valid. Freme v. Wright, 4 Madd,, 364 ; WUmoi v. Wilkinson, 6 Bam. 
4* Crest', 506 ; Sprait v. J^ery, 10 Bam> dr Cress., 249. They also 
oontended ihat the titlQ in this case was perfectly good, as the parcels^ 
if any, which were omitted from the release, were not tbe premises 
which the defendant had bought. 
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K^ffoni Parker and MaHus for defendant— In Warren y^. Richard* 
s&tif Youngef 1, the defendant Had waived all objectiobsr to the title, and 
it ytB8 referred lo the Ma^t^r to settle the donveyan^e ] ' y6t, iriaswiuch ' 
lui it afterw^ards appeared before thie Master that the titfe was bad, the 
Court declined to force it up6n the deftftidant. In Shepherd v. Keattey^ 
1 Cr. Id. ^ R.f 117, the plaintiffs, the vendors, stipulated not to be 
obliged to produce the lessor's title ; yet the defendant proving the title 
to be bad aUunde, wasr held not to be bbtind by'the contract. That case, 
and Spraii v. Jeffrey^ are hardly reconcilable- Blackford v. Kirkpat- 
ricky 6 Beax>.y 232. If a piirty bind himtjelf to take tHe 'vendor's title, 
or' waive objections to the title, he cannot call for a title. Biit if it ap- 
bfeara nfiwjwte that the^ title ii doUbtiViV a /o/tfort if it apjife'ar bad, the 
Court wfll bind: the purchieuser. We cbnlractdd fot a dear title ; are 
wt6 to have a mortgaged one? Moreover, we subnfjit that the vendbr 
waived the benefit of the stipulatidn, by d^Iiveribg th^ abstract. 

The Vice Chancellor (afier observing that he considered SpraU v. 
Jeffrey and Shepherd v. JTeof^c^ re6oticilable). — ^The assumed facts of 
this case are these : — Edwards held as a purchaser from Kemp. Kemp 
had cohvejred to himj Edwards had no' better titfe" than K^mp gave him. 
There was a flaw in Kemp's title whidh existed- bfefore EdMi^rds piiT- • 
chased, and it consisted in this: that som^ mcumbrancer t)f Kemp had ' 
cjtecuted a release or re-con v^yunce,«fefectiVe in pbinf of parcels, which 
left an outstanding legal estate in the property, or a portion of the pro- 
perty. This, though matter of conveyance, affected Edward's, title ; it 
was a defect subject to Which Edwards held the t^^perty. Assuming, 
the defect to exist, as the lessfee \vais und^r <the obHgatiotr, if he exercised 
the option of buying, to accept the title without dispute, I am of opinion 
that he is precltideoy in this Court and' at law, from taiinig ah objection 
apon^ a defect in that release or re-cbnveyance, if defect there was. 
'She^lmrd v. Keatky, in my judgihent, is reconcfIa1)le with the viefw 
which I take of this case, and' was well decided. If there is a refereiice 
tb the Mastisr, it must be with a declaration conformable to wliat I hiave 
said. 

The'defendant admits the conveyance to him tbbe proper if the 
8tq)posed flaw in the title be overcome. I tMnk that he has a right to 
have this case decided upon the assumption that the titl^ iir plainly bad, 
itlthou^, for anything*' I know to the cotitrkry, it nftiy be perfectly 
g06d. I 

The defendant decline tbtkke aref^ence whh thef declaration 
stlii^ested hy the Vice Chawcbllos ; and, on a 6ubse<^uent day, a decree 
was made, which was in substance as^ follows'r — - 

Declare, that the purchaser is' bound to accejft th^ titfe'of the said 
Henry Edwards, without dispute, according to the meaning of the ex- 
pttession contained in the coirfract •' and 'declare, that; if the prb^Enrty in 
question was dot inclttded in' th^ deed' of release, that circumstaiibe 
does not form a grourid'of objfectidihf to the piaiiififi*ii'^fei"«^ch,* under 
the contract, the defendant is entitl^i totaxe; 

Itf 
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In an action to recover a part of the purchase money of lands sold, 
want of title in the. vendor to the property, if proved, is a complete de- 
fence to the action in law and in equity, and evidence to show it ia 
i^dmissible. — MiUs v. SievenSi 3 Barr'a JK., p. 21. Fa. (1847.) 



VENDOR— WITNESS. 

A vendor of personal property, though he gives a bill of sfile thereof, 
is a competent witness to prove that he had no title thereto ; and though 
he sells with warranty of title, he is a competent witness, for this pur- 
pose, when called by a third person, who claims the property and brings 
an action of trover therefor against the vendee. — Dickinson v. 'Dickin- 
•on, 9 Mttcdlfa R., p. 471. Mass. (1846.) 



VERDICT. 

A verdict in favor of one or more tenants in common, which does 
not designate the extent of the interest found to belong to the plain- 
tiff or plaintiffs, is defective, and a judgment thereon cannot be 
sustained. — Craig v. Taylor ei ux., 6 Ben Monroe*s JS., p. 457. Ky 
(1846.) ' 

 

(IVTarshall, J., cited Craig v. McBndet 9 DaruLy 897 ; Dougherty > . 
Lynihicum, 8 Dana, 196-7 ; . Daniels v. Brailon, 1 Dana, 210.) 

After verdict all averments on the side of the successful party, which 
were involved in the issue tried, will be taken to have been duly proved 
or admitted unless something is placed upon the record to show the con- 
trary. Therefore where the plaintiff, in an action for a libel, averred 
that the libel was published of him as a merchant, and the Court in- 
structed thie jury, that the words were actionable without proof of 
special damage,, they having been spoken of the plaintiff as a merchant, 
and it did not appear, upon the bill of exceptions, whether the plaintiff 
was a merchant in the correct sense of that term,, or a mere trader or 
retail dealer in merchandise, it was held, that, if such distinction could 
in any way be important, the Court would intend that the plaintiff was a 
merchant in the sense requisite for the purposes of the acticm. 

In respect to* mere matter of allegation, in a declaration, a variance 
in proof as to time, number, or quantity, does not affect the plaintiff's 
right of recovery ; but as to matter of description a variance in time is 
fetal. 

If, in an action on the case for a libel, the evidence show the publi- 
cation of the libel to have been on a different day from that averred in 
the declaration, tbe variance is immaterial, — the fact of publication 
bein^ a matter of allegation merely. 

ui an act}0]i-<m the case for a libeU evidence of the loss o|^ the libel- 
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OU8 paper declared upon may be given, and the plaintiff, having estab- 
Iished that fact, may then proceed, as in other civil actions, to prove by 
secondary evidence the making, contents, and publication of the paper, 
i— Gate* V, Bowker. 18 Vermont R., p. 23. (1847.) 

• 

Trespass on the Case for malicious prosecution and for a libel. 
The plaintiff on trial, abandoned all the counts in his declaration except 
the first and fourth. Plea, the general issue and in bar, and trial by 
'jury. Redfield, J., presiding. The libel declared upon in the fourth 
count was in these words:— "I understand that Geo. W. Gates of 
Lunenburgh, Vermont, is owing you, and I take this course to let you 
know his situation at this time, wishing that every man may get his own. 
He is owing a gi^at deal here and is sued for considerable ; his property 
is all attached and receipted; his starch factory is mortgaged. It is 
stated that all his real estate is out of his hands ; his cattle, that he 
keeps at the factory, is put out of his hands, but they are in his po^es- 
don ;" and the plaintiff averred, that the libel was published of him,< 
as a merchant, to one of his creditors. 

On trial the plaintiff offered to prove the loss of the alleged libel, for 
the purpose of introducing secondary evidence of its contents ; to which 
testimony the defendant objected. The Court overruled the objection, 
and, on proof that the instrument was lost without fault on the part of 
the plaintiff, permitted the plaintiff to give parol evidence of its making, 
contents and publication. 

The plaintiff, in his declaration, alleged that the libel was published 
Feb. 16, 1838, and his evidence tended to show that it was published 
Feb. 16, 1839. The defendant objected to this evidence, on the ground 
of variance ; but the Court overruled the objection. The defendant 
also contended, that the written instrument, set forth in the plaintiff's 
declaration, was not libelous, without proof of special damage ; but the 
Court instructed the jury, that the matter was libelous in itself, — it hav- 
mg been published 'of the plaintiff in his character of merchant. 

The jury returned a verdict for the plaintiff. Exceptions by de* 
fendant. Exceptions were also taken by the defendant to the decisions 
of the Court upon the first count in the declaration, and were subse- 
quently waived by him in the Supreme Court. 
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1.' The evidence only showed the plaintiff to be a mere trader, or 
retail dealer, and not a merchant, in the technical sense of that term ; 
and the libel charged was not, for that reason, actionable without proof 
of special damage. — Stark, SL, IIS, and cases there cited; 2 Stark, 
Ev.j 459, n. 1. 

2. The variance between the evidence and declaration, as to the time 
of the publication of the libel, was fj^tal. — 1 Phil, £v., 173 ; Stark, S/., 
258, 259, and notes ; 5 T, R,j 620. 

3. Secondary evidence, as to the contents of the alleged libel> was 
inadmissible. — Rose, on £v.; 3,4; Adams y, KeUy, R. 4* ^^9 1^7; 21 
Eng. Com, Laxs^ 403. 
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HAywofd if WeUtf, for fdaiotyflT. 

1.^ The allegation as to the time of pobUoation of the Kbef doesi iM 
lefer to the date, or make part of the description of the lihel, but merefy 
ayers the fact, that the libel was then published. Consequently the pre. 
oise time was immaterial, and there was no/atal variance'between the 
Droof and deolaratian. — S Stark. Bo , 1598, 1&58; McDatdelsv. Bupk- 
im, 13 Vl, 279 ; 1 ChU. PL, 345, 385, 386 ; 2 Bl. JR., 1050 ; Dougl, 
103; 1 T. i2., 70, 236 ; 4 T. i2., 561 ; 12 7^,462; 4 Pick., 239^ 
BuaseU ati Cr., Ill ; 1 PM. Ev., 203 ; 6 '»', JR., 265. 

2. The written instrument set forth was libdous. — €albf\. Rep^ 
noldat 6 Vt^ 489 ; 3 BL Cmm., 123 ; Godson v. Howe, 12 Petersd. Ab\y 
120 ; Oatram v. Calkins, 5 Wend., 263 ; SetoaU v. Cadin, ^ Weni.^ 
291 J Stark. SL, 116,117. 

3. The secondary evidence of the contents of the libel was admi^- 
Bible* — 1 Siark. Ev., 352 ; Rex v. Johnson, 7 East, 65 ; 5 Pick^ 
436 ; 3 Pick., 67 ; 10 Mass., 327 ; 11 Mass.,. 282-; 15 Mass., 380. « 

The opinion of the Court was delivered by 

RoTCS, J. — It appears, that the trial was had upon the first and 
fpurth counts in the declaration, all the others being abandoned, ^hese 
are in trespass on the case, the former for the institution of a groundless 
Mid malicious suit against the plaintiff, and the latter for a libel upon 
him in his character, or profession, of a merchant. No question i^now 
made by the excepting party in relation to the first count. }ti reference 
to the fourth count several objections to the course of the trial are still 
urged. It is insisted, that the matter complained of as libelous was not 
sufficient to constitute a libel, without the allegation and proof of specisd 
daniage. This objection is based upon an assumed distinction between 
a merchant,, in the correct sense of that term, and a mere trader or retail 
dealer in merchandise, it being conceded that the defendant's letter t^ 
Davis, Bates & Turner, of Boston, amounted to a libel j)er se, if the 
plaintiff Was strictly a merchant. If such a distinction could in any 
way be rendered important, it should appear by the bill of exceptions 
whether the plaintiff's business was that of a proper 'merchant. It is an 
established rule, that after verdict ail averments on the side of the sue: 
cessful party, which were involved in the issue tried, shall be taken to 
have been duly proved, or admitted, unless something is placed upon 
the record to show the contrary. — Keyes v* Throop et ah, 2 Aik., 2i6 ; 
Richardson ei aL v* RoyaLton and Woodstock Tump. Co., 6 Vt,, 496 ; 
Morey v. Roman, 10 Vu, 565 ; Needham v. MeAuky, 13 Vt., 68 ; Mar- 
tin V- BMgeitet al., 1 Aik., 375 ; BUss eial. v.^ Arnold et aL, Vt., 252 ; 
Vadakin, v. Soper, I Aik., 287; Battles v. Braintree, 14 Vt., 348; 
Manwell adn^r v. Estate of Manwell, 14 F/., 14 ; Wood v. Scotf, 13 
VUf 42« And since the case is silent in this particular, we must now 
intend that the; plaint ff was- a me^thant, in the requisite sense for the 
purposes of this action. 

The d^laratioB alleges the publication of the libel on the 16th day 
tf Fdbruai7, 163% whei» the- pnaof showed it tohave b^n a year aflet 
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wards. Tliis is urged as a fatal variance. The distinction is between 
matter of mere allegation and timtter of ^^scription. In the former 
case a variance as to time, number, or quantity, does not affect the legal 
right of reooyeiy ; whilst ia the letter a variance in lime, as In other 
parts of th^^description, goes to disprove titd identity of 'the subj^' 
matter, aod is therefore fatal. As4n the case of a d^ed, or other Wi^t* ^ 
ten instrument, if it be simply alleged that it was made or. delivered o& 
such a da^f iyt is &o tnsterial variance to prove the making or delivery 
on a diSeieot day* It is otherwise, when the date is given in conneiddii 
wi0i th0 making and delivery. In the one case an act only is alleged j 
in the other an instrument is also described. There can be no <loubt, 
that, in this instance, the fact of publication was rightly treated by the 
Court below as matter, of aH'^^ation merelVy ^M not of descripticm. 

Iq xefereoce to the admission of proof tx> show the loss of libelous 
paper, and the subsequent introduction of ^arol evidence to prove the 
making, dontente, and pubHcation^ it is sufHcienttosay, that we peroei^ 
no sound distinctioB, -in tins respect, between the present case and otheir 
civil aetloBfl* 

Judgment rf ikeCounty G&urt a^rmeA. 



VESSEL^4>ARTNERSHIP. ' 

A and B, joint owners of part of a Vessel, ailthorized C, anotheir 
owner, to purchase their proportion of tiie outfits of the vessel, but did 
not furnish him with funds. purchased the outfits on a credit of six 
months, and gave a note therefor, as agent of A and B, payable in fl$x 
months. A and B, not knowing that € had purcnased on credit, pai4 
him the amount of the purchase, in two months afler it was made. O 
did not pay the note at maturity, and the vendor of the outfits sued A 
add B therefbr, in an action for goods sold and delivered. HeM^ that 
be was entitled to recover.—^i^a^vs e< ai. v. GiJUH et ahy 9 Meiea^$ 
R,ff.91. Mass. (1846.) ^ 



. VESSEL--REPAIRS. 

» # 

Whero a vessel is dnder the entire oontrol and is navigated for the. 
exclusive benefit of the n\ortffagor, the mortgagee, although the legal 
oWder, is not liable for repairs made on the eredit of the Mortgagor 
eilxm&.f—>'Cori(naf \v, Mordeoidy 2 ,IUchafdt^*s IS., p, 518. $. Gf 

(1840;) 

WASTE. 

To remove timber prostlrated by a tempest is not waste where the 
timber is valueless, but an amelioration, in which case the technfoal 
do6trme of waste practised 'in England, cannot apply .•^JFZbti^Xf^ T* 
Qaofe^y^ Ben Mmiroe's R.yp. Q»\. Ky. (1846.) 
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WIDOW— DOWER. 

The price of land agreed to be sold by one dying intestate, which m 
received by his administrators conveying the property und^ a decree 
of the Court, is personalty of the decedent ; and his widow, releasing 
her dower, is entitled to one-third absolutely. 

If the purchaser agreed to take the land encumbered with her title, 
she could have claimed both her dower and a third of the proceeds^ In 
Re Drenkle's Estate — Rangler's Appeal, 3 Barr's JR., p. 877. Pa, 
(1847.) 

From the Orphan's Court of Columbia County* 

Peter Drenkle, by written articles, agreed to sell a tract of land to 
E. & J. Drenkle, for 8^00, payable in annual instalments of #500, 
<< and to make, execute, and deliver a good and sufficient deed of con- 
veyance for the same," possession to be delivered on the 1st April, 
1636. The purchasers, also, acknowledged satisfaction of the legaciea 
due from their father's estate, in consideration of this conveyance. In 
March, 1836, Peter died ; and K. & J. Drenkle, the purchasers, shortly 
afterwards filed a petition in the Orphans' O^urt, to have execution of 
this agreement, which was decreed. In December of that year, the 
widow of Peter executed a release to the purchasers for her dower in 
the land, saving her right to the purchase money, and the bonds given 
therefor to the administrators. Peter left ten children, among eight of 
whom his estate was to be divided. The administrators of Peter filed 
their accounts, asking a credit fi>r the one-third of the amount of the 
purchase money paid to the widow. The allowance of this item forms 
the subject of exception here 
• 

Miner, for appellant, argued that the agreement being executed, 
f^d neither possession delivered, nor any part of the money paid in 
pursuance thereof, before th^ death of the vendor, there was not a con* 
version, entitling the widow lo the third. — Forth. Eq,, 88, n. ; 2 Pow, 
on Cont., 36-38 ; 1 Salk., 154 ; Ashley v. Palmer, 1 Meriv., 298 ; 2 
Ves.y 338 ; 13 Ves., 160 ; 13 Ves., 227 ; Clark v. Seiver, 7 WaOSt 
107 ; Grider v. McClay, 11 Serg. if Rawle, 232 ; DiUer v. Youngs a 
Yeaies, 261 ; 8 Serg. <^ Rawle, 112 ; but that she was left to pursue 
her remedy at common law. 

That her ratification only gave her a right to such an interest in the 
purchase money as she would have had in the land ; and the Court 
should have set apart the one-third, and allowed her the interest for 
life. — Fanh. Eq., 38, n. ; Herbert v. Wren, 7 Cranch, 370 ; TabeU v. 
TaheH, 1 Johns. Ch., 44 ; Purd. Dig., 598. 

Montgomery, for the administrators, appellees.— The authorities 
cited by the counsel for the appellant, go to the question,, whether the 
widow was entitled to her dower in the land sold.. That, however, is 
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aot^he question raised by this record. It is, whether she is^entitled to 
fhe third of the purchase money, fibsolutely. 

It would seem from Leinweaver y'Stoever, 1 Watu ^ ^Serg.y 160, 
that she !ivas entitled to both dower m the land, and the tliird of the 
purchase money. Be that as it may, if she was obliged to make her 
election, she has made it by her release of her dower in the land to the 
purchasers. Whether she is entitled to one- third of the purchase 
money, depends upon the question, whether the *estate was land or 
money, at Peter Drenkle's death. . That it was money, appears by the 
jR>llowing authorities : — Newland on Contracts, 42 ; 2 Story^s Eq.y sees, 
740, 788-790, 1212 ; 1 Salk,y 154 ; 7 Watts, 143 ; 8 Serg. ^ RawlCj 
814 ; 11 Serg. ^ Rawk, 233 ; 2 Yeates, 261 ; 2 Equity Dig., 508 ; 2 
Dana, 387 ; 2 Eq. Dig., 510 ; 2 Har. ^ Johns., 64 ; Panb. Eq., 298, 
B. 1, c?uip. 6, sec. 9. 

Per Curiam. — ^This is a plain case of equitable conversion.. By 
the execution of the articles, the vendor became a trustee of the title, 
and the vendee became a trustee of the purchase money, so that the 
beneficial ownership of each was transmuted. This elementary princi- 
ple is sufficient for the determination of every case .of the sort. • Had 
the contract not been executed, the trusts would not have taken effect, 
and the interests under them being inchoate, would not have been per. 
fected ; but the conversion which was consummated by the conveyance 
executed by the administrators, related. back to the date of thd articles, 
and the vendor's interest is to be treated as having been personal estate 
from that time. Why then should not his widow have her third of it ? 
Because, it is said, she had dower in the land at her husband's death, 
and ought not to have her dower and the price of it. But she released 
the dower to complete the purchaser's title. . Indeed, had she not done " 
so, as is shown by Leinweaver v. Stoever, she might have had both, if 
the purchaser had agreed to take the land encumbered with her title. 
But, if this were even a case of election, she has made her choice by 
releasing the land, and resorting to the price of it. 

The payments to her, therefore, were properly allowed. > 



WIDOW— DOWEft— ASSIGNMENT OP. . 

A widow cannot mortgage her dower until it be assigned to her.— 
Strong etuis, v. Bragg et. aJ., 7 Blackford^ s R., p. 62. Ind. (1847.) 

Error to the Union Circuit Court. 

Blackford, J. — ^Bill in Chancery, fil^d by Bragg and another, to 
foreclose the equity of redemption in a mortgage of a right of dower ; 
the dower not appearing to have been assigned. Decree for the com. 
plain ants. 

This decree must be reversed for want of equity in the bill. Before 
assignment, a title to dower is only a right of action, and transferable 
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only by release to Ihe terre-teoant by wa^ of extinffuishment.-ri'<ifi| 
<m Z)oioeri.8d5. Tfae widow has po estate in the lai^d nntil. her dower 
is assigned, for the l^w casts the freehold on, the heir immediately upofi 
the death of the ancestor. 1 Cruise, 158. She cannot enter for lief 
dower uptil it be assigned her, nor can she alien it so as to enable^U^ 
grantee to sue fi>r it in his own name. 4 Kent^s CoiU't 61. It aeems 
necessarily to follow from the doctrine above stated, that a widow can* 
pot, before assignment, mortgage her right of dower. 
Pes CuEiiJi.— *TAe decree is reversed ydth costs. 

Cau4e reminded, ^, 



WIFE— SEPARATE ESTATE. 

Deeds, for the separation of husband and wife, are valid and effectual 
both in law and equity ; provided, their object be actual and immediate 
and not a contingent or future separation. 

Where articles of separation under seal, between husband and wife^ 
contemplate ah immediate separation, aiid are carried into effect in 
good faith by the husband, and contain nothing unreasonable; the wife^ 
afler the death of the husband, will not receive the aid of a Court in 
any attempt to violate them. 

A wife can acquire a separate estate, which a Court of Equity will 
protect. 

At law, no contract can be made between husband and wife, withotii 
the intervention of trustees ; but in equity, where tjie contract is reason- 
able and has been consummated, it will be sustained without such 
intervention.— rHii/^ v, HuiUm^s Admi'r, 3 Barr*s i^ep., 100. Pa» 
(1847.) • 

Ebroe to the Coiptimon Pleas of Cumberland County. 

This was an amicable action, on a case stated for the opinion of the 
Court, in which Sarah Hutton was plaintiff, and Jacob C. Duey, adl 
ministrator of Janfes Hutton, defendant. The parties agreed to enter 
this action without regard to form, for the purpose of ascertaining their 
legal rights by a judgmeilt of the Court. Either party to have the 
right to a writ of error, without oath Ar bail. The following facts were 
agreed upon, and to be considered in the nature of a special verdict. 

On the first day of April, 1825, the plaintiff and defendant's intestate 
were duly and legally married, and on the 4th of May, 1635, they 
separated, for the causes and considerations mentioned ^in the agreement 
of thai date, updor the. hands and se^ls of the said parties, which i» 
annexed, ^nd forms part of this case. The consideration mentioned in 
the said ^greemen^^ was received by the said Siarah Hutton from the 
said James Hutton, and was equal in value to 9 146 28, the sum claimed 
to be recQviered byjbif^r in this suit. On the 1st d.&ypf. April, 1839« 
jfames IIutto% seized of no real estate, but possessed of personal pro- 
perty which came to hla administrator^ in whose hands, upon the nnal 
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fBrtlemetit of his accounts, by the Orphans* Couft, there was found to 
Be $438 82, of which the plaintiff claims to recover, in this suit, ibi^ 
one third part, $146 28, a^ the widow's third under the intestate lawsw 

If, upon these facts, tbe plaintiff be entitled to recover, judgment ta 
be enter jd for the' sum of $146 28, otherwise for !he defendant. 

The article of agreement referred to, was in the following words: 
* Whereas, unhappy difference ' has arisen between the said Jarae^ 
Button and Sarah his wife, insomuch that she, the said Sarah, hath, by 
aiid with the consent and approbation of the said husband, James Button, 
i^reed to live sole and separately from the said James Hutton, at' h^ 
own expense, without charging or engaging her said husbaad in any 
debt or debts whatsoever, for her maintenance and subsistence. And 
whereas the said James Hutton and Sarah his wife are both content, . 
willing and desirous, that they, the said James and Sarah, shall have, 
keep and enjoy, all and every the estates, goods, chattels, bills, bonds^ 
rights, credits, household stuff, and all other commodities whatsoever, 
which they, the said James and Sarah, each have, or any person or 
persons have in trupt for them, but also all other estates, rights, credits, 
moneys, goods, claims and. demands whatsoever, which they, the saia 
/ames and Sarah, by their own industry, shall pbtain or acquire. Now, 
know ye, that I, the said Sarah Hutton, in consideratbn of the said 
premises, and in consideration of the following articles which are now in 
the possession of the said James Hutton, and claimed by me, and to be 
given up to me, to wit : one feather bed, bedstead and bedclothes, on© 
bureau, one looking-glass, one iron pot, one tin bucket, two tubs, one 
coffee mill, on© soap vessel, one rainwater vessel, and sundry other 
articles of cupboard furniture, and also the sum of $100 in cash, have 
granted, remised, and forever quit claims unto the said James Huttopu 
h^^eirs and assigns for ever, all my dower and third, right and title of 
dower and third, and all other right, title, interest, claim and demand 
whatsoever in law or equity, of, in and to all the houses, and lots, be- 
longing to him, the said James Hut|pn, situated in the said borough of 
Carlisle, and also. all my right, titl^e and interest, claim and demand 
whatsoever to all his real estate, be it of whatsoever kind it may be ip 
said borough of Carlisle, or elsewhere, and to all moneys, goods aind 
chattels, rights and credits, which he the said James Hutton is now in 
possession of, and also my right, title, interest, property, claim and de- 
mand whatsoever, to all and other the estate, goods and chattels, lands 
and tenements, rights and credits, which he the gaid James Hutton by 
bis own industry, shall hereafter obtajn or acquire, or which, by any 
^ft or devise, he the said James Hutton might or can hereafter claim. 
<S»aHeng(B or demand ; and further, I, the said Sarah Hutton, do covenant, 
promise, grant and agree to and with the said James Hutton, that it 
thall and may be lawful to and fyr him, the said James Hutton, by his 
last will and testament, or by any other deed or writing, duly executed, 
yy give away and dispose of all or ^ny.such estate, moneys, goods and 
<5hatteis, as within mentioned, of which he is now possessed, or may.. 
liereaiRer b© poaiessed ; and that such wilf and testament, or other deed, 
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shall be good and available in law, the consent of the said Sarah Huttoo. 
being hefeby declared thereto ; and further, the said James Hutton 
doth hereby for himself, his heirs, executors, administrators, and assigns^ 
covenant, promise, grant to and with the said Sarah Hutton, her exe« 
outers and administrators, that the said James Hutton, 'his executors an4( 
administrators, shall and will, from time to time, and at ^11 times 
hereafter will and sufficiently saVe, defend and keep harmless and 
indemnified, all the estates, goods and chattels, and all and singular 
the premises hereby granted and assigned to her the said Sarah Hutton^ 
and all other the estate, goods and chattels, rights and credits, which 
she the said Sarah Hutton by her own industry shall hereafter obtain 
or acquire, or which, *by gift or devise, she the said Sarah Hutton, in 
her own right may, might or can hereafter claiip, challenge or demand, 
and of and from all manner of action or actions, suits, and judgments, 
against him the said James Hutton, had, suffered or recovered, or sued 
forth, or obtained against him the said James Hutton, by any debt or 
fraud of the said James Hutton, or his act, means, default, consent, or 
procurement ; and further, the said James Hutton doth covenant, grant, 
and agree to and with the said Sarah Hutton, that it shall and may be 
lawful to and for the said Sarah Hutton, by' her last will and testament, 
or by any other deed or writing, by her duly executed, to give away 
and dispose of all or any such estate, moneys, goods and chattels, as 
within mentioned, and of which she is now, or may hereafter be 
possessed, and that such will and testament, or other deed, shall be 
good and available in law, the consent of the said James Hutton being 
hereby declared thereto." 

The Court gave judgment for the defendant ; whereupon the plain* 
tiff removed the record to this Court, and assigned the judgment of the 
Court below, for error here. ^ 

Todd^ for plaintiff in error. — In the argument of this cause, in the 
Court below, it was admitted that tJj|e article of agreement between Mrs. 
Hutton and her husbEind was originally void and inoperative ; but that 
in consequence of the execution of the agreement, and the consummatioo 
(rfthe contract in the lifetime of James Hutton, equity will now render 
valid and binding the originally void contract, and mcd^e it a perfect 
estoppel against the plaintiff's recovery in this case. 

That the agreement was and is void, we think there can be no doubt. 
No principle in the books, from the earliest to the latest, is more firmly 
settled than that which declares the incapacity of the husband and wife, 
as against the wife, to make and execute contracts between themselves, 
without the intervention of trustees. During the existence of the mat* 
rimonial union, her legal . existence is merged in that of her husband. 
She is sub potesiate virif and incapable of contracting with him. — 
Co. Liu., 112, a, 187 b; Uu., sec. 168, 291 ; 1 Blacks. Com., 441 ; 
2 Kent's Com., 128. 

Justice Stosy, in the 2d Eq. Jur., sec. 1428, lays down as a fixed 
and incontrovertible rule, that an agreement entered into between the 
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husband fttid wife» without the intervention of trustees, is utterly void. 
So in the case of Lord Si. John v. Lady St Johuy 11 Vesey Jr,, 631,. 
6d2. Same principle in the case of Legard v. Johnson, 2 Vesey, 352. 

This agreement then, being void, no subsequent act, on the part or 
Mrs. Hutton, could infuse vitality into it. 

It was said by Lord Kbnyon, in 7 T. JR., 539, that a feme covert 
can dp no act to estop herself. If this be true, then the reception by 
Mrs. ilutton, of the consideration mentioned in the agreement, cannot 
preclude her now from asserting and claiming to receive and enjoy the* 
rights inseparably incident to the matrimonial contract. 

In McCauIey v. Philips, 4 Vesey Jr,, 15, an agreement betweenr- 
husband and wife, whilst they lived apart, though not legally separated, 
for him to tak^ part of certain stock held in right of the wife, and Uy 
give up the residue, was held not to be binding on the wife, and that 
riie, surviving, was entitled to the whole in preference of the husband's 
assignee. 

And again in Sl<Uer v. Slater, 1 Younge ^ CoUyer, 28, it was de- 
termined that a deed of separation between husband and wife did nol 
bind the wife surviving, nor deprive her of her share in her husband's 
personal estate, to which she was entitled by the custom of London. 

• By the custom of London, the widow is entitled to the same propor- 
tion of her husband's personal estate as is given to her by our intestate 
laws. 

WbUs, for defendant in error. — The husband and wife, for the rea- 
sons stated in the contract, agreed to separate, in consideration that the 
wife should receive all she brought to her husband when married, and 
0100 more. This contract was executed by an immediate separation, 
the^payment of the consideration to the wife, and by their having actu- 
ally lived separate and apart until he died. The question presented by 
the case is, whether the widow may now repudiate all this and claim 
the one-third of his estate under the iatestate laws. 

It is conceded that the policy of the law does not sanction contracts 
by which husband and wife may be induced to separate. Hence, while 
a contract between husband and wife for future separation, or in con- 
templation of their living separate, is wholly void, a contract for imme- 
disUe separation and maintenance will be supported both at law and in- 
equity. — See Shelford on- Marriage and Divorce, 009, 610, found in No, 
99 of Law Lib., p, 361, which cites 8 Mod,, 22 ; 1 Burr., 542. 

But the point seems to be conclusively settled in the case of McKen- 
nan v. Philips, 6 Whart,, 576, where the Chief Justice says that " a 
wife can acquire a separate property in equity by an agreement with 
her husband, without the intervention of trustees." 

In the argument of the counsel in this case, all the English and Ame- 
rican authorities are collected, which show that an agreement between 
husband and wife to separate will be enforced in- all cases where the 
sanction of the law is not asked to induce a separation ; but here the 
contract of separation has been made, executedi and consummated byv 



tbe deatii ^ ooe of tfaefmrtiea, and A^ ff^nrfmrK^^hilo^^Jie j^d4»'/0A.||(r 
the consideration received W her> peek» to eo&ree her «laim in Abe lao^ 
of. her covenant. As to the validity and binding force of ber covenaitti. 
it 13 said by Lord Eldon and Justice Batlet, in the oase of Beard v, 
Wehhy 2 Bos. ^ PuL, 93, cited in Law Lib, before referred to, " As Id 
the general question with respect to the validity of such deeds, it has 
for so long a period of time been th^ system of jurisprudence to hold 
sueh deeds valid, it is not for this Court to ^tertain the q^estioif that 
has been proposed." 

It is not essential that there should be the intervention of a trustee.-*"^ 
Ishr V. Beaver, 8 Watts- ^ Serg,, 103 ; Elworih,y v. Bardy 2 Sm. *4* 
$Um., 372 ; Ferm&r v. Taylor, 1 Siw., 169 ; Gutk v. ChUk, 3 Br. CA*, 
6H ; 1 ^tk., 271 \ 3 Aik., 393, 394. 

Rogers,' J.-— This case is free from difiicujty. Deeds for the eepa* 
ration of husband and wife are valid and effectual, both at law and ia 
equity, provided their object be actual and immediate, and not a contin- 
gent or future separation. This distinction runs through all the casaPi 
and although the wisest judges have frequently asserted that deeds of 
separation are at variance with the policy of the law, it is now too firmly 
settled to be shaken. The agreement here contemplates an immediate 
separation ; it was. parried into efiect in good faith by the husband, haf 
nothing unreasonable in it, and consequently the wife, after the death 
of the husband, is not entitled to the aid of the Court in any attempt to 
violate it. That a wife can acquire a separate property, which a Court 
of Equity will protect, is ruled in many oases, and is recognized in 
McKenruM v. PhiUps, 6 Whart,, 576, At law,, no contract can be 
made between husband and wife without the intervention of trustees; 
for she is considered as being sub potestate virif and incapable of con- 
tracting with him. But in equity, when the ocaitract is reasoaabley aad 
where it has been consummated, it will be upheld. 

Judgment itfirmed. 

The wife is entitled in equity to a suitable provision for herself 
and her children, out of her fortune, whenever it' is within reach < of a 
Court of Chancery, and not reduced into p(»session by the hu^nd; 
and this right extends both to legal and equitable chosiBS in action.-^ 
BeU et al. v. Bdl, 1 KeUy's R., p. 637. Ga. (1847.) 

(NiSBET, J., cited Story's Equity, sec. 1408 ; 2 Alk,, 419, 420 ; 2 
Vesey,^!; 1 Fe^ey, 538, 539 ; 1 JP^er^ Wmiam,^^; % Johns. Ch»^ 
206, 208 ; 1 JPa^e, 166 ; % Pmge^ 308 1 Olancey on Married W(m», 
456-475.) 

WITNESS. 

A cannot suatam a suit against B for proeuriag 'another 4o 
himt At tt^akssthesiut igaiost A i^as without (Vftusa. 



A^witnegtiaa^iMit UfMe to a 9uit lor evidence given b^ him in a 
it^H^e, — Chove v. £r«ii(ieniurgy 7 JSlacl^qrd's R^tp. 234. £u{. (1847*) 

(BlackfobDi ^M eked Perren v. j?tt<2^ Cro, EUz^^ 793; iScivi/ v. 
Sobertst I Salk^i 13 ; NMm v. £o&e, ^fac^., 204 ondrMe; Hard, 
ktg v. Bodman, BuiUnk^ 11-) 

A witness cannot be asked, what were the '^motives and intentions^ 
<£ &iotber person* in executing a deed« — Peak^ v.. StajUf Ingoldsby 4* Co.f 
B^Ak^amkR^p.Ml. (184a.) 

Witnesses who testify as to what they saw res[)ecting a transaction 
fltfter night, and by starlight, aided by lamps upon^ the surroiinding 
buildmgs, cannot be impeached by persons who prc^se to prove that 
^y have made experiments on other nights between the same hours, 
^a with the same degree of light, and were unable to discern objects 
accurately .-^jSsa/^ v^ 2%« StaiC' of Georgioy 1 KeU^^4 £., p. 213* Ga. 
(1847.) 

WITNESS— ACCOMPLICE* 

Where on0 of three defendants, jointly indicted, electsf to be tried 
WfapanOeltff yaaier the provision of the penal cod^ the trial, as to him, is 
t5 be oomsidered in the same manner as if he had been separately indkit' 
edr for the offence; and one of Ihe defendants, not upon his tritd, is 
a< ooeipetent witness ibr his aceon^Uce, to prove his inneoence*-**- 
Jmies y, Tb^ State ^ Georgia, I Kelly's R.,p. 610. . Ga. (1847.) 

(Warner, J., cited 1 Chit. Crim. Law^'605; Roscoe's Crim. Ev^^ 
118; 2 Russea on Crimes, 597; 2 Hale, 281; 1 Hale, 306; The 
Vhittd States v. Henry, 4 Wash., 429.) 



WITNESS-DEATH OR 

The deposition of a witness, taken in a criminal case before tl^ 
examining magistrate under the Ad of 17I5, R. S.,. c. 35, sec. I, mapjr 
be read' in evidence on he thai of tha prisoner, if the witness ^is 
than dead. 

In 49ucb a case lite dt position may be used either in ohief^ Ky 
either patty,Mf the witness; is dead, or upon thajcrossHSXanEuaatiea of 
the witness in Court. 

The proof of the depositiein is: usually, .but not necessarily^ by the 
magistrate or his clerk; but, m this State at least, these being, no 
atatQtory direction as tc th« mode of proofr the. probate nmst be'.a rmat- 
ter of sound discretion J»-the presiding. Juc^e, .keeping: in view tl^igea* 
eml.prineipliBs .of. evidance, alika neeessary tor the «safelyv^o£'ith8hatt- 
ewedr and'^ due^^adminisUatipi^ ofrXheJaw, 
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Held, in this case, that, it appearing that the examining magistrate 
was necessarily absent in the discharge of high public duties^ proof 
by the Clerk of the Superior Court, to which the deposition had been 
returned according to law — that he was presertt -when the deposition 
was taken — that the examination was written down by the magistrate 
himself, and that 'the deposition, returned to his office and offered in 
evidence, was in the proper handwriting of that magistrate— was suf- 
; ficient to authorize the reading of the deposition. 

A witness is not rendered incompetent by the commission of, or by 
the conviction of any crime, but only by a judgrpent upon sueh con- 
viction.— TAe State v. Valentine, 7 Iredell's R,, p. 225. N. C. (1847.) 

Appeal from the Superior Court of Law-t)f Guilford County, at the 
Spring Term, 1847, Uis Honor Judge Manly presiding. 

The prisoner is indicted for murder. On the trial the deposition 
of one Jacob Cotten, an accomplice, was offered in evidence by the 
prosecuting officer, on behalf of the State, and objected to by the pris- 
oner's counsel. It was taken by his Honor Judge Pearson, under 
the Act of 1712, R, S., c. 35, s, 1, and in the presence of the* pris- 
oner. Its reception in evidence Was opposed, " for the reason that it 
did not appear that it was the one taken down by Judge Pearson 
at the time ; that it did not appear when it was written ; that the 
witness, Cotten, had been found guilty oft murder, by the verdict of a 
jury ; that the deposition was taken between the verdict and the Judg- 
ment; that the judgment* was rendered on the verdict, at the same 
term, and the witness shortly thereafter executed." The depoalion 
was admitted upon such proof ais the Couh thought sufficient. The 
prisoner was convicted, and from the juagment ^ on such conviction 
appealed tp the Supreme Court. 

Attorney General for the State. 

No counsel in this Court for the prisoner. 

Nash, J. — The first branch of the objection is as to the proof of 
the deposition. There is no direct provision in the Act or in the 

•statute of Philip and Mary, authorizing any use of the evidence when 
taken, or pointing out the mode how it is to be authenticated. Under 

' the statute it has been the constant practice in the English Courts, to 
permit the deposition to be read in evidence, afler the death of the wit- 
ness ; and such has been the uniform practice in this State, and, in- 
'deed, both acts evidently look to such a use of it. Fot th*ey require 
that the deposition tak^n according to their provision, "^^ shall be re- 
turned to the office of the Court, wherein the matter is to be tried." 
To what purpose but to perpetuate them, and why perpetuate, but to 
provide for the contingency of the death of the witness, or to serve sEs 

"a check upon him, if called into Court as a witness thereafter ? The 
depositions taken under the act, are legal evidence, to be used either 
in chief, by either party, shoii.d the witness die, or upon the <m)8a* 



WlTKESS-^fiEATH OP. 255 

examination of the witness in Court. — Westbeer's case, 1 Leetchf 12; 
Smiih^s case, Russ if Ry,, 329. In order however to its being used as 
evidence, it is usual, according to the, English practice, to prove it either 
by the magistrate or his clerk, if living. It' is to be remarked^ this is 
but a matter of practice, and not a statutory provision, adopted by this 
Courts, as being the best mode of its authentication. Our magistrates 
have no other clerks, but the individual whose pen they may use, 'in 
writing down the deposition. And it. is a matter of public law that at 
the time the pris(Mier had his trial. Judge PearJon was necessarily in 
another part of the state in. discharge of his judicial duties. It could 
not then be proved in either of those modes, as his Honor wrote it him- 
self. The probate, then, in this state must^be a matter of sound discre- 
tion in the presiding Judge, keeping in view the general principles of 
evidence, alike necessary to the safety of the accused and the due 
lidininistration of the law. In order to remove the objection raised, and 
to identify the deposition, the Clerk of the Superior Court of Rowan, 
" where the matter was to be tried," was exiamined, who stated "he 
was present wh^ his Honor Judge Pearson examined the witJfess, Cot- 
ten ; that he wrote down the evidence as he examined him, and that 
the deposition and certificate were all in /the proper handwriting of 
Judge Pearson, who afterwards delivered them to him, to file in his 
office." We think this evidence amply sufficient to prove, and to iden- 
tify the deposition. But a further objection is raised, to wit, that at 
the time Cotten was examined, he had been rendered incompetent as a 
witness, by his previous conviction of murder, the deposition having 
been taken between the conviction and the judgment. This is the only 
important question raised in the case. Infamy of character does not 
render any one' incompetent, as a witness, nor does the commission of 
any ^rlme, however atrocious, though acknowledged. 8 East, 97, 8. 
His guilt, to work that eflfect, must be legally ascertained by a convic- 
tion, and that followed by a judgment. The objection is a strictly legal 
one, and must be supported by strictly legal proof. This can only b& 
done by the record, and that must show both a conviction and judgment, 
^herwise it is incomplete, not a^wZZ record of the case. The judgment 
may have been arrested, and the conviction thereby rendered a nulHty, 
as if it never had an existence. 8 East, 77, 8 ; Comyl Dig*, title Testu 
mony/A, 5; It is not the conviction then, but the judgment, which creates 
the disability. — 2 Russ. an C, 597 ; Hawk. P. C, ch\ 36, sec. 94, 95*j 
iPhiL on Evi,, 31. 

We are of opinion that there is no error in the opinion of the Judge 
who tried the cause. The deposition of the witness Cotten, was properly 
taken, and legally proved and identified ; and at the time it was takeOf 
the witness was competent to give evidence. 

This o[finion must be certified to the Superior Court of Guil&ra, that 
the Court may proceed to judgment and award execution according to law. 

Per Cusxak. 

Ordered accordingly . 
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WITNESS^iNTERteSt. 

The f rae test of the interest of a witness is, that he will either gaia 
or lose by the^direci legal operation of the judgmeDt, or that ike record 
wUi he legal evidence for or against Hm in some ether' suU>-^B(dley r, 
Immpldn, 1 Kdky's IL, p. 892. Ga. (1847.) 

(KTisBST, J., cited 1 Greenleafy sec. 386 ; 1 SUirkie*s Ev., 1Q2 ; 3 C. 
JR., 27 : 6 Bing., 390 ; 7 C. R., 62 ; Greenkaf^sec. 390 1 GObeH Ev^^ 
225; Easiy 5B1.) 

» 

The true test of the interest of a witness is^ that he will either gasi 
or lose by the direct and legal operation and effect of the judgment^ of 
that the record will be liegal evidence for or against him in some othei 
action. It must be a present, certain^ and vested inteiesty and not an in* 
terest uncertain, remote, or contingent. 

If thi interest be of a douh^ul nature, the objection ffoes to the credH 
of the witness, and not to his competency.. — Howard v.'SroumfAdm^r, 8 
KeUy'sR., p. 523. Go. (1848.) 

(WabnsBt Jt cited I Oreenleaf^s Ev., 458, hc. 390.) 



WRIT— ENDORSEMENT ON* 

Where, in an aetion upon a promissory note, the aidcHRsemeDf on the 
writ states the amount to be less than it really is, and a declars^on is 
fled conforming to the endorsement, it is competent &r the Court, under 
jtbe general powers conferred by statute, to permit an amended deolaitt* 
tion t to be filed, desoribing the note with aceuraoy.-— JSsr patt6 S^an et 
«/., 9 Alabama £., p, 89. (1846.) 

(C&ilftm cited 9 Porter^ 232^ 493 ; 6 Alabama^ 182 ; 1 /. J.Meai^ 
^15, 607. 

Sice, contra, cited 2 Kirni^s Lam Cong^^ndimnf 137 etpnist* $. W 

Wmdeti, 285 ; 7 Alahama^ 829. 

Oql&xbb, C. J., cited Clay's Digest, 321) set% SO.)- 
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ABANDONMENT. 
AjAHBomoons— Wlnt Ach an« as will entitle to recovery ibr a total lo« 
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ABATEMENT. 

ABATSMiirr— What the proper jadgment on overruling a demnnier to a plea oC 75 
Aato, of suit for alimony , . • .77 



• ABSENCE OF PARTY 

Abskscs ov Partt — Ab to evidence being taken in the. 



56 



ACCEPTANCE. 

AooBRA]rcB-*Aa to, of a bill of exchange for accommodation of holder • 38 

When a banker'a check ought to be presented for, • • 73« 75 

Ab to checks reqoiring; . ^ • 75 
Effect of, by an agent of a corporation of bilk drawn on him by a stock- 

holder .^ . . . .63 

Aitoan»by a &ctor charged in his aocoont current • « 88 



ACCEPTOR. 

AocBrrom— When a suit will not lie against the. 

What not such a payment as will discharge the. 
Right of a bank to maintain ah action against the« 
' As to release of an accommodation. 
What no evidence of the payment of a bill by ihe« 
AsBompsit by the endorsee of a bill against ^e, 

17 



87 
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S58 AOBNCT — ^ACCOIOCODATION — ^ACKNOWLEDaMSNTi BTC. 

ACCIDENT. 

AoamHT— -Liability of coach proprieton to a paawnger for damages resoltiiig 

from, • . . S7 

Right of parties where partition fence was destroyed by, 171 

ACCOMMODATION. 

AooouoDATioN — Liability of aoceptor of a bill accepted for, of the holder . S8 
Effect of a promise by, endorser (after being discharged by the laches of 

the holder) to pay a aot^ • 1« 2 

ACKNOWLEDGMENT. 

AoKirowLEi»HEirT — As to a deed being set aside for want of, in dne form . 66 

As to an, on the back of an order . . • 188 

What«snfEcient,ofadebtt6takeitontofthestatate • SOO 

^ ADMINISTRATION. 

AmmnsTBlttoR— As to, by an insolvent •dmiidBfitjrtor • .3 

When account of, must be filed . • • 4^ 

Righrof^icoiitiAr to It cr^ilit in his, acconnt , . 8$ 

What the conditions of an, bond • • « 

Right of I*robate Court to require additional security on, bond . 6 

An action against one of the securities to an, bond . • 33 

As to the right of recovery on an, bond . .88 

ADMINISTRATOR. 

AsKiNiSTiLLTOR — Eficct of a Settlement of his accounts by an, withoat gifing 

due notice. . . • • • • **' 

WJiattiot proper cHargeiiini account . • • 2 

WSat js chdigeable in the final settlement of an, accooBtr • • . 3 

RighteTand liabilftiea of, as to taking notes . . . . ^ 3 
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As to loss fi?om the negligence of the, . . . 5 
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Authority of a Probate Judge td cdmmiEind the sheriff to take property 

out of, hands • • • * 
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ADVANCES. 

AwAMCV— Ab to, of money for b^tmg • 

Bight of surety to be indemnified for, to his oo-mietiet 



• 85,96 
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ADVERSE POSSESSION. 
Astibsi PoflBBSBiOH — ^Eflfect of twenty-one yean, 
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AFFIDAVIT. 

Arrn>ATiT-^-AB to, of a wife taken ii. execution with her hnaband 
As to, and motion for a writ of habfoa corpus 
Petition accompanied by, relatite to a luiatic 
Ab to, filed in sopport of title 
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As to erroneous statements o^ of Insurance Company ; * . 147 

Rl|^t of principal to protection against the miscondvet d, 1^3-185 

When the communications of an, to his principal are prinieged , 185» 187 

As to money in the hands of a disbursing, of goyemment . 300 
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AsHZBASNT-^Eflfect of an, by a jury how to make their verdiol . • 14 
Effect of an, of parties as to debt and costs ... 18 
Parol, as t9 a boundary line . . • • 35- 
As to a Court of Chancery interferirig with executed, • . 36 
As to damages for breach of, . . 45-49 
As to an, which is not required to be in writing . . 53 
Mistake in a written, as to a deed of trust . 67-71 
When equity will correct a mistake^ as to mi^ke the. ii^strnm^nt eon- 
form to the, r . ' . . 78 
Eflfeet of an, between the plaintiff in a writ and the master of a boat . 147 
As to a veibal, to pay in case of failure of the maker of a note . 164 
As to evidence of oial, m niatian totime of payauvt ,IAI> 
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As to an, to accept vendor's title without dispute 
Effect of an, by one dying intestate 
An, contemplating a separation of husband and wife 
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ALIEN. 

Alhh — As to purchase of land by an, and mortgage to vendor . 11 

Lien of a mortgage on land purchased by an, and escheated to the State 11 

As to the right of the wife of an, to*do^er of his lands . 11 

As to land devised to an, eschea '.ng . . .82 

Right of, as to trade mark . . . • . 222 
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AMENDMENT. 

Ambtdkbut — ^When a Court may, its records 
As to leave to, a bill • • 

Demnrrer to, of a bill 
When a declaration may be* 
Competeney of Court to permit declarations to be. 
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APPEAL. ^ 

ApRAXrv-Effect of part of the record being lost where an, is taken 
As to appellant being deprived pf his right of,' 
Right of set-off on an, from the decision of commissioners 
As to change oi laws while an, is pending . 
An, from a verdict of guilty and motion for a new trial 
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ASSAULT AND BATtpRY. - 

Assault aitd Battsrt — ^When a verdict for damages in an action for> should 
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BiiOCMLai— AsaittpreeoTertheitaipeo^ilAst . . . 910-214 

. CoQipetpncy of plaintiff to proY^ the value of» lost . • ,^10 

Ab to, being at the riak of the owner . • • 814 

BANK. 

' fijnx— Efieet of a mistake at a, of the time a note fett>4«e • 1,3 

E£fect of the failure 4^ 8> to redeem its notes in spede . • SI 

* Rll^t'of ayasthehcdderof anotepajrable-at-the, • • SS 

How a, saeceeds to the rights of the holder of a bill . • 28 

As to a contract entered into bf the cashier in behalf of the, . 45-47 
As to notes pIiM^ed in a, for collection and left, there until .the, had.fos- 

pended specie payment . . ' • ^' 162 

..X4li^i^tyjt>f ,a„to the pK^lcipal for money dejposited by the. agent . ISS-'lSS 

BANK BILLS AND NOTES. 

Bijnc Bills and Notes — ForgeYyof, and the proof admissible to prove the 

scienter ..•••• •> 9^-95 

BANK CHECKS. 

i Baxx CHBCKS-«-Whe;h a,idiimld be presented . « . ,721-75 

Rnle as to presentation as between the holder and endorser o( . 73-75 

Rule as to demand between, bolder sand drawer of, . . 73-75 

BANKERS. 

BAIIXIB9— Efiect of the payment of a bill to, by a stranger and a general 

.^noc^pt^^m Uie baok ... •_ 28-30 

When demand of payment must be made upon a, check . 73-75 

BANKRUPT. 

of, to plead his discharge in bar of an action for goods 
attached .^ • . .17 
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Baa JCHUFi^— 'When an execution iflmed by creifitor of, will be set aside • 83 

Remedy of complainant who wishes to contest the validity of, dis- 
charge . .83 
As to, being a competent witness in trover by his assignee 83 
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BANKRUPTCY. 

Bahxeuttct— Right of defendant to plead, in bar of an action for goods 
^ attached . . . . . .17 

Eflfect of a discharge of the debtor in, pending the suit . 63, 64 
Effect of the, of the husband on the right of a creditor of the wife 

before coverture . . • * *. 97, 98 

When a sale or payment is not void as^n contemplation of, . 177 

As to a cause of action in trespass- being effected by a discharge in* • 837 
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BiJtr— What may be pleadted in, of an action for goods attached . . 17 
When a bankrupt must set np his discharge as, to a suit * . 88 
As to a judgment against one member of a firm constituting a, to re- 
covery against the other • . . , . • 175 

BATTERY.; 
BATTKBT~-What an irregular verdict in action for assault and, • . 14 

BBE TREE. 
BxB Tbeb — ^Efi^ct of charging a person with having stc^en a, • * » 84 

BEQUEST. 
BiQXTKST — Rights of executor in establishing the validity of, . .85 

BETTING. 
BsTTme— As to recovery of money lent to be bet on a presidential election . 85-S7 

BILL OF DISCOVERY. 
Bill of Discovest — A, filed in support of a defence • .• . 185, 186 

BILL OF EXCEPTIONS. 

Bill or ExcEmoNS — Error on a, to refusal and charge of the Court * 109 

What should appear in the, . 248-d44 

BILL OF LADING. 

Bill or Ladikq — As to a, being negotiable like a bill of exchange • 30-33 

Effect of endorsement of a, . 30-^ 
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BILL OF SALE. 

Bill of Salb — A, executed under seal for a alave 

Ab to whether the, was the contract or part of the contract 
As to a, defeating the legal remedy on a parol contract 
A, of slayes given to a minor . . • • 

A, of a negro expressing the consideration with a note for the usury • 
When a vendor of personal property having^ven a, is a competent wit- 
ness as to the title • . . 
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BILLS OF EXCHANGE. 

Bills of ESzchangs — As to the filling up of a, by « bonajide holder 
When a suit will not lie on a, against the acceptor 
As to the rights of a holder of a, accepted for accommodation of 

drawer ....*• 
When a 5ank succeeds to the right of the holder of a, . 
Eflfect of a third party taking up a, for the drawer • 

What releases an acconmiodation acceptor of a« " . • 

Assumpsit by endorser against acceptor of a, . 
Effect of a general endoFsement on the back of a« . « 

How checks differ fi-om, .... 
Wlftit a sufficient notice of dishonor of a, . • • 

ABSumpsit on a« . . • • • 

When a, may be protested . . . • 
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BLANK. 
Blasx — ^When a, may be filled up by a bona fide holder 
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BOND. 

Boin>— As to security on an administrator's, .... 5 

AiEfto interest of a party who holds a, for title to land . . 33 
Effect.of a signature on a slip of paper being attached to the bottom 

of the, . % .33 

An action against a sure^ to an administration, • • 33-35 

Liability of a commissioner for money received on a, after resignation 85 

Who is a competent witness to prove the consideration of a, was usurious 103 

As to the purchase of land subject to, and mortgage . • 157 

Defective declaration on a, for title .... 337 

Interest of vendee who has taken, fi:om vendor for title • 85 
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to the record, of a corporation being evidence of its acts 
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BOUNDARY. 

Boumumi— As to the true line of^ where land ia conveyed . • ^SS 

€AE€K). 

' Caboo Kiftot/of tendering, an.. abandonment -of intefeat in the* to. thai^nnder- 

- writeia • • 1 

Aa to what conatitates a aobstantial discharge of the« . ^ 127-133 

Aa to ixy'nry of Teasel by the negligent loadinir of her, . 133, 137, 138 

Aa to qpecial paitnerahip in a ship and, ' . ' . • i Sltf 

CAVEAT iSMPTOR. 

Gatbax .HifnQOiF-*nAj»ptioation of the role of, to the'aaJe jof cbftttda 197, 201 

When the rale of, ceaaea to be applicable • . 199 

CERTIFICATB. 

• 

. GwTifioATB— Effect of the, of a derk that part of the notea of the evidenoe 

ia lost • • .13 

When & notarial, ia admiasible in evidence 35 

Aa to the yalidity of a, of State officer being qaeationed . » • 36 

Aa to, of a foreign officer conforming to law . . 36 

Aa to an instroment purporting to be a, of depoeit • . 63 

Efiect of a, of discharge aa a bankrupt ... 98 

'Effect of' a notarial, of a deceased notary . . .35 

Upon what the validity of, of State officer dependa . 36 

CERTIORARI. 
Ckrtioraxi — ^E£Esct of the certificate of a derk in anawer to a, ; . 13 

CHALLENGE. 
^ Chaxxerob— jiVhat a good cause of, to the array in a criminal caaa 143 

CHANCELLOR. 

. ^BASCSLLOBr— Power of, to auapend proceedinga against a lunatic . 152, 

When the, will direct a will to be . made :tnder the anperintendence, of 

an officer of the Court . . • • I52» 

CHANCERY 

. Chahcest — ^When a Court of, wilF grant relief on motion • . « 39 

When the Court of, will not decree specific performance • 36 



» 



GB^¥BB-'H^0y^ylt^i8^-M^ffl^%lE^^^ BTC« 



s^K7 



' As to, proteetiiig a creditDi'fl Uto 

When, cannot entertain a bill to review an administration . 
Power of, to sospend-the operation of ~a tsommiBsion of Innaey 
When, yriXi make provision ibr a wife, ont of her fortune • 
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CHARTER. • 

Ckakt<b — ^What a cause of forfeitare of the, of a bank 
As to the aathority given by the, of a company 
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CHATTELS. 

Chatteils — ^As to a receipt acknowledging the reception of money or. 
Implied warranty in the sale of, . 
' What-octastitQtes a 'vaHd ^ptLoA gift of a. 
As to die role of caveat emptor appljring to the sale of, . 
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CHECKS. 

dcBCKB— When a banker's, should be presented 

As to demand and notice to drawers of a banker's. 
As to a banker's, partaking of the nature of a bill of ezcbange 
How a, dj&rs from a bill of exchange 
/ Th* drawer of a, not. a surety bat a principal 
The, evidence of the contract 
As to a lien being waved by accepting a, which is not paid . 



CHILeSEN. 

' Gmioiiiir — ^As to settlement of legitimate, 

Rigiht of the wife to provision for her^lf and, 
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CHOSE IN ACTION. 
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Right of principal to maintain an action for money paid on the agenfs, 183 
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Cbosb nr Acmm — ^Law of England as to a, being transferable . . . 31, 32 
As to the assignor of a, being; permitted to suj^ort it by his own oath, 37, 38, 39 

Ab to the husband's reducing a, to poBsession . . 92 

How a, belonging to the ttlfe wiH not he Tedoced tb pcMsesdron . ^180 

How^the l^e'6 title by sarvivorship to her, can Be barred . 180,182 

E^ct of the hufiband reducing his wife's, to possession . • 181 

As to the right of the wi& extoidiag to legal and 'equitable, • . 252 
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Clerk — ^As to money of the principal deponted.b7 the» in bis Qvm mme • 184 

Afl to proof of depositions by a magistrate's* . . . • 253^ 255 

COACH PROPRIETORS. 

Coach Fbofbixtobs — ^When, are liable for injuries to a passenger • . 36^ 37 

' COLLATERAL 

Collateral — Whaf evidence can be given to prove a, contract . 41 

As to post notes being deposited as, security . • . 46, 49 

Howtheholder of a note taken as, security holds it . . 164 



COLORED PERSONS. 

Colored Persons — Presumption as to, being free 

As to the burden of proof being on him' who claims the, as a oUnre 
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COMMISSION MERCHANT. 

CovKXssioN Merchart— Liability of a, who sells a spurious article knowing its 
character ....•• 
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COMMITMENT. 

CojonXiasNT — Rule applicable to warrants of, which operate in themsehte 
convictions . . • • 
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COMMON LAW. 

Common Law — What not negotiable either by, or stamte 

As to a note void upon, principles . . • 

As to the keeping of a gaming house being indictable at^ 

When resort must be had to the, for redress 

Where an ejectment will not lie by the. 

What not a punishable offence by the, . . • 
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COMMUNICATIONS. 

CoMMywcATioiis— Effect of a jury, with the judge by a committee • 

As to the, of an agen^ employed to collect evidence being privileged 

CONSIDERATION. 






CoRSiDBRATioN — What a good, for a promise . 

As to the, of land purchased by an agent in his own name 

As to, for an endorsement ... 

As to the validity of an agreement in, of settling a prosecution 
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CSOMsiDKRATioN — As to an action ap<m a promise without, from plaintiif 
What a promise in, of general forbearance . . ^ , 

As to a note given in, of money won at gaming . 
Who a competent wimess to prove that the> of a bond was nsariotis 
How a lien for the, of land sold is not waived or lost 
An assignment of the, for payment of money 
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As to endorsement withoat, procured by false pretences 
As to a bill of sale ejcpressing the, to be less than it really wa9 
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CONSIGNEE. 
Cqhiic«£B — ^An action by a, of a bill bf lading 

CONSTABLE. 

CcirSTABLB — ^When only the sureties of a, are responsible • • 

As to an action to charge the snreties of a. 
As to obtaining a judgment against the sureties of a, for his default 
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CONSTRUCTION OF STATUTES. 

CoNSTBTTcnoif OP STATUTES— How penal /rtatutes must be constraed 
To what lecowse must be had in the. 
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CONTRACTS. 

Contracts — ^Right of plaintiff in an action on a, wher^ one of the defendants 

pleads his discharge . . . ' . (34 

As to an endorsement transferring the, • 30^^ 

When a party to a, cannot take advantage'of its non-perfonnanoe 41 

An alleged, between exidorsers of a note as to loss • .41 

What a good, and founded on a sufficient eonaideratioQ • 41 

^ As to parol evidence to prove a collateral parol, . . * 41 

A parol, for the sale of a slave below the market price . ... 49 

An action by vendor for a breach of a parol, . . . 43, 45 

As to bill of sale being an obstacle to recovery on, . . 42, 45 

As to the measure of damages for breach of, . • . 42, 45 

As to a, in part by bill of sale and part by parol • • 43 

As to loss by violati<»i of, . . • » 45 

A, as to post notes pajrable at a future date . . • 45 

Eflfect of the cashier of a bank entering into a> on its behalf • 45 

Efiect of the bank claiming the benefit. of such, • • 45- 

What a party may show by parol as to a written, • • ^ 45 

As to damage sustained by a breach of, • . • 4S 

As to stipulations in a, * . • . • \ 49 

Rights and duties of a party entitled to rescind n, . . . • 43 
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C^WTK Aun A y to an actioii on a, after pan peifeniiaooo 
An action ofcorenant for a breach of> 
Aatoconatmction ofdefendanfa, • • 

When a miatake in a written, will be coireeled 
As to, between ezecatora and anotimicer • 

Afl to the capacity of the wife of a Choctaw Indian to» • 
Ab to money obtained by means, of a, indaoed by l^^te6^poa4 
Effect of a, made through fear 
EfiectofaToiantai>y, .... 
As to a grant in the nature of a, which may not be impaired 
As to the right of partner to taJie a tiiie without special. 
What does not come within the principle that a, in writing diall not 

varied by parol . • . 

What may be given in evidence by a party to a. 
Legal constmction of a, where no time of payment is stated . 
As to a fraud which vitiates a, . 
Right of action on -an executory, with a slave 
AsBompeit for money had and received on a, with a slave 
When it becomes a question of law whether a, was usurious or not 
As to a, being usurious but entered into through ignorance 
As to a, made between husband and wife 

CONVERSION. 

CoHYSBSiOH — ^What does not amount to a, • • 

As to an equitable, . . . • 
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• CONVEYANCE. 

CtarpavAHC&— Right of agent to indemnity on his, of the tMe of land* t* his 

praioipal . * . • • • € 

Asto, of property as security &r money won or lent ibr betHttg . 25, 26 

Asto boundary of land, .35 

Efiect of, of land by one having no title ... 36 

As to tender of a new, . .36 

Ewct of the, of mines under hind occupied hy a tenant 54 

Eflfect of a deed of trust by « wife on the eve of maniago conveying her 

estate to a trustee for her use . .71 

When a, is fraudulent and void as to prior creditor . 97-99 

Right of a creditor of the wife before coverture to look' to tet prbfierly 

fraudulently, for payment . . . 97-99 

As. to the property «f an infrintsoldhy the fiither being eonflhned !• te 

purchaser by an illegal, .... 126 

Validity of a^ of partnersfasppropertyby a sheriff . . 155,156 

As to a* taken in the name of a fiim 172 

Asto, by administraton under a decree of thecourt- - • 946 

As to a» of land and of miiles-imder the land . • 54 
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CONVICTION. 

Cokvicnoir — ^When the indictment miut conclade contra forma 9iQinti to au- 
thorize a jadgment on« . ' . . .53 

When a sommary, is bad .... 54 

What the warrant of committal most show to make the^ lawfbl . 58 

A, appeal and sabeeqaent change of law . 93-97 

As to, for &l8e pretences ..... 190 

As to a deposition of a mnrderer taken between, and judgment . 955 
Necessity of a, showing, that the evidence was given in presence of the 

party ...... 54, 58 

Role as to warrants of commitment which operate in themselves tB, 54 

CORAM NON JUDICE. 

CoAAJi Hon JuiftcB— When a proceeding is, and therefore yoid . > * 5 

• CORPORATION. 

CoBvoRATiOH— When a contract made ^y the cashier in behalf oftho„ is nUified 

by the, ..... 45 

As to the charter of a, giving the powei of le&rance 59 

As to th» rig^t <^ a member of a, to call the officers to. accoimt 59 

Vitidn. corporators may make the» a party defendant . 59 
Competency of the agent of a, aa a witness in ita behalf * . .68 

Asto4iie'iecardboolESofa,/beingevidenQe«fits>acts . • 69 

When an endorser is not liable on a promissory note of a> . • 63 

How the rights of a religioasy am established . • 63 

How a religioos, may be dissolved^ . ' . • « 63 

CORPORATORS. 

CoBVOBATOBS — When no, can aarome the right of the corporatioii . • 

As fd rigit o^'tct mafce the coiporafion; a pary de fend a nt 
At to the right of a, of a religious society 
Natartf'tof 4to«HodatioB;betweeB:a.TaU0fl« wzpotaliOli Mdit% 

COSTS; ' 

Costs— When no^ c^ be collected from the defendant • • . • 5 

J^ to obligation of plaintiff in attachment to pay» • « 17 

As to a role for security for, being made absolute . • • 901 

When a eommission merchant will b^ subjected to* • • 999 

to jnrisdicdon of probate . • • % 

Refusal of instructions by &e, • • !!« 17 
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* C6DBT9— •Common law power of the, as to amendment of the reeoid • 9 

When the, will set aside the award of arbitrators . . 14 
When the, will order the resale of property ... .90 
When the, oftChancery will grant relief by setting aside the execution 

on motion . . ' . . 33 
As to the appropriate remedy of a complainant in the, of Chancery to 

contest a discharge . . * 23 

What a question of law for the, .... 36 
As to the, ^f Chancery decreeing specific performance of executed agree- 
* ments . . . .36 

What not a sufficient objection to the jurisdiction of the, . 41 

When a mistake will be corrected by a, of Equity . . 66 

Discretion of the, in the trial of persons for felony . . 90 
Out of what, a garnishment must issue . . . .99 
As to jurisdiction of, to issue a habeas corpus to review the dedaian of 

4 the District Judge . . • . 107 

As to two judgments in different, for the same cause • . 139 

As to entry of a confession of judgment upon the records of die, . 149 

Relief-in a, of Equity from a judgment obtained by fraud • • 141 

What construction the, will give to its stipulations . 147 

As to interpretation of the rule of presumption by the, . . 150 
As to the power of the, of Chancery . • . 152, 154 
As to the right of a non-resident defendant to have his suit tnuufened 

fix>m the State, to the United States, . . '. * 169 

Rule as to addng money to be ordered into, . . 177 
As to a judgment rendered in the Circuit, upon an israe from the Pro- 

iMite, . ' a . • • loo 

For what the, will not grant a criminal information . . 206 

As to depositions taken under a rule of the, . • 910 

Protection of a wife's separate estate by, of Equity . 248 

COURT OF CHANCERY. 



CSoOBT ov Chabcebt — ^3^en the, will grant relief by setting the 

upon motion . . .93 

^ When a, does not interfere by way of decreeing speeifio peifoimaoee 36> 

When a, cannot entertain a bill to review an administration i 97 

When a, will enjoin an executor'frora collecting '. • .97 

Power of the, to suq)end the operation of a commission ' . 159' 

Right of the wife to provision for herself and children out of her fortone 
when within reach of the, * 

COURT OF EQUITY. 



CoOET OF Eqxtitt—- As to correction of a mistake in a deed ny ft« • • 

When a, will consider land as money . • 82 

'^ . .As to protection of the wife's qieparate estate by the, . ' 248^ 252 
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COURT OF PROBATE. 

OooftT OF Pi^0BAT#—49 tp juiisdictioa of the* of bill of revie^ 
What a, cannot do in vacation 
When the jadgment of a, is final 
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' • CdVENANT. 

OVBVAHT — ^A* to remedy oto a, of warranty 

As to lands sold and conveyeii With> of seisin and 'Wkmntf 
An action of, on a contpict under seal . 



95 
36 
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CREDITOR 

G^-mTOB^— >When the, may sue an administrator for the hatahce dne' . 5 
When assignee will be entitled to money in the hands of sheriifin pre- 
ference to the execution, ,•....• • • 1^ 
Wlien an assignment is fraudulent and void as to,' . . 16 
Rightof a faifing debtor to prefer one or moro^ . • .16 
Wlien, and debtor should be placed on the same footing , , ^ • 37, 39, 
As to the lien acqoiried by a judgment, by commencement of a' suit -in 

-, ^ Chancery . . . • • * 63, 64 

When a conveyance is' fraudulent and void as to prior, . 97 
££fect of a general assignment for benefit of, by one membeAf a part- 
nership . . . 173-174 

What not liable to attachment by, of spaineii' • • 201 

Right of a senior, as to his lien . . . . 201 

Right of execution, against the sheriff for delay • • 205 

£iftct of a notice by a sorety to a, . ^ • • 2X9 



CRlMlWAt. 

CuMnrAL — As to compromising an oilehce which is the sabject of a, proieea- 
tion ....•• 



m 



As to slaves being wimesses for each other in, prosecutions' . 

What a good cause of challenge to the array in, cases . . 143 

When the Court will not grant a, information . . 206, 207 

As to the deposition of a witness in a, case being read in evidence after 

his death . . . ' • 253-255 



CtJRTfESY. 

COlXttT— When the hosband becomes tenant by the, of the wife's lands 
When thehufiiand will not be ent^d to the estate by Uie; 
A« to allegations of a tenant by the, . * . » 
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DAM. 
> Dam— As to tke right ofeifeTf man to coostract a miD, upon Us own tend 

DAMAGES. 

DixABV— Aa to an agreement of jnrora how to arrive at the amount oU 14 

Aa to aaBeasment of, for a breach of promise of marriage 17 

When stage proprietors are answerable in, to paaaengera . .37 

Aa to a compromise of an offence for whioh ^ i(\jared yKtj might re- 
cover, 40 
Measore of, for breach of a parol contract . 43* 45 
As to, for breach of agreement being set off against the plaintiffs de- 
V mand ... • 47 
Liability of a party^lna who sets back the waters of a stream be}rond his 

own land .65 

Liability of the owner of a raft for, by negligence . (i5 

Measure of, in an action against an officer for neglect of duty \ €5 

Aik to liability in trespass for involuntary, to another . , . 199 

When an action will lie against the aheriff for delay though no act^ 

pecuniary, has resulted^ • 905 

As to a release of, by a part owner of a steamboat S14» 215 

When Equity will decree an account for, for fraudulent nse of a trade 

muk .239 

When parties pulling down a house to arrest a fire are responidble in» 298 

As to allegation and proof of fl2>ecial, in a prosecution for libel . 249 4M5 

DATE. 

m 

Dati— When a note payable one daiy after, is due for the poipose ol eommen- 

cingsnit ..... 167*170- 

Astoacontractofaale without ezprlssing the, of payment • 191 

DAYS OF GRACE. 

Dm OF Gracb — ^As to, of a bill of exchange . • • 75 

As to, standing on arbitrary usage .... 169 
As to a note where the, were not allowed . . • 170 

DEATH. 

IhuLTB— As to a trtnt for the separate use of the wife reverting to her aftef the, 

of her hu^nd and in case^f her, to her children • . 71, 79 

As to, of defendant between verdict and judgment . 73, 73 

Abatementofsuitfiurdivorceafter, of the husband . • 76 
* Conviction of a crime punishable with, and pending the appeal the pm- 

ishment of, was abolished ... 93 
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]XBBZ---XffiBI0E-<-BBCI.ABATI02r — ^DSCBBB* 875 

» » 

:— A« to jadgment against aoreties of constable for de&nlt afier his, . 140 

Discovery of error by a Life Insorance Company after, of insured 147 

Efieetjof articles of separation between husband and wife after his« 248> 253 

When the law presumes that tj^ absent party is dead • . 65 

DEBT. 

Dbr — When an administrator is chargeable with a, due from himself . 3 

When a discharge is valid as to pre-ezisting, . 1 34 

An action of, for money lent to be bet" on an election ^ • . . 25-37 

As to a discharge of bankrupt from his, pending creditor's suit . 64 

^. A deed of trust for the separate use of the wife not subject to the, of the 

• • husband . . ' . . .71,72 

As to a declaration in, on the Judgment of a foreign court . 141 

^ As to obligation of purchaser to pay the mortgage, . , ^ . 157 

Eflfect of a judgment against one of a firm for a, due from the firm 175 

As to exemption of tools from, execution for, . ; . 331 

DEBTOR. 

Dkbtok — ^What general assignment by insolvent, is void as to creditors . 16 

As to right of failing, to prefer one or more of his creditors . 16 

Efifect of an assignment by, of all his estate . . .16 

As to a, being allowed to invalidate the debt ^ . . .40 

As to tmnsfer of shares of stock by a, to his creditor « . 59 

As to a note made by a principal, and sureties • . 161 

Effect of a notice by surety to creditor to sue the, . • , 819 

DECLARATION. 

DscLABAnoir — ^As to allegations in a, on a bill of lading . • .30 

As to breaches of contract being assigned in the, . « 50, 51 

Allegations in a, as to endorsement of a bill of exchange • .81 

Ef&ct of an entry of confession of judgment on the, on file • 140 

As to a, in debt on the judgment of a foreign Court • 141, 143 

As to filling up a, after the plaintifi*had signed it . . 149 

A, charging a forcible entiy . . ^ 238 

As to variance between prqpf and, . . . 244, 345 

When the Court may permit an amended, to be filed . * . . 356 

V 

DECRflE. 

BicauEB— W^^n Equity wHl, that an agent be j>ald his advances . .6 

As to, of bankruptcy . . . * , 17, 64 

As to relief from a judgment or, . . ^ . . S3, 33 

As to an execution on a, prima facie discharged . . S9» 

As tif a supplemental bill t« obtain satisfaction of the. . .33 
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©K£D— DliElJ OF ratJSt— DEi-fiNCfc 



l/icxxK'--'AB to a/of divorce and qnestion of alimony • • 7^/77 
When fiqaity win retrain th!e fraudnlent nae ot a tdideiiutrk ifhd« da- 
mages . . . • • % / 233 
ConYeyance of property undera, of the Coart • • * 946 



DEED. 

IXoto— Right of a debtor to prefer creditors by, of assignment ^. 

What necessary to constitate an instrument a, in law . 
Elifect of a, expressing the contract of the parties . 
As to a, convpying land and minerals under the land . 
Efl^t of a, though unrecorded 
As to fiiilure of the grantor to place the, upon record 
As to a» executed by a married woman in her maiden name 
Cause for setting a, aside as invalid 
Validity of a, to a married womaii 
Efl^t of a memorandum made on a, after its execution 
Efiect of accepting a, upon prior parol contract . 
How a mistake in the drawing of a, wiU be corrected . 
When a, of trust is fraudulent 

What necessary to let in a, as evidence • . . 

Effect of 9, of trust made by the wife on the eve of her marriage' 
As to the power of the wife during coverture to devise her estate 
As to acceptance of a, m satisfaction . . . ' 

"Effect of a purchaser in his, assuming to pay a mortgage 
As to suretyship created by the covenant at the end of the,'. 
Vah'dity of a, for separation of husband and wife 
As to a witness being asked the intentions of the maker of a« 
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16 

44 
54# 

66 
66 
> 66 
66 
66 
66 
66 
66-71, 7a 
f I . 
71 
71,72 
71,72 
136 
157 
159 
248^52 
253 



DfJBD OF TRtJST. 

Dzko OF Tri^ — As to a, operating as a security for payment of money' 
• What sufiicient to let in a, as evidence * •. . 

How the rights of an assignee of a, must be determined 
As to publio'notice of a sale under a, . . • 

KQect of a. made'by a woman on the eve r>f her marriage 



71 
71 
71 
71 

71-72 



DEFENCfi. 

D^ENCE— When it is the duty of a bankrupt to set up his discharge as a. 

What, cannot be feet up to a suit in Chancery by a judgment creditor 
' As to a mistake in m deed being set up as a. 
As to the, relied on to a suit upon a policy of ihsuirance ' 
What a complete, to an action in law or in equity 



63 

78 
186 
243 



DBFBNDANT^ — ^DBLIVEBV— DAMA6ES| BTC. 



877 



DEFENDANT. 
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ItesinuiiT — ^When no costs can pe collected fioni the 

Remedy by which to contest the validity 6f,dia6Aktgt 

When a corporation may be made a pirty,' ^ ** ^^'- •• 

As' to death of/ between verdict and judgement 

As to appearance 'and plea of one ortly of seveml, * - ^ , ^ ^ " 

As to a judgment obtained by fraud without fault or negligence of the. 

As to endorsement of, proguif $1; by ^^^ pretences 

As to the liability pf, created by endorsement of note 
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59 

73,73* 

76 

141 

163,164 

164 



* DELIVERY. 

Dbjtbbt— As to, of goods on a bill of lading 
As^^Oi^as pj^ |^i;fi>^aDce of a contract 
Agreement to, a promissory note held by defendant as 
Effect of a memorandum made on a deed after. 
Necessity of immediate, to constitute a valid gift 
As to a note transferred by, without endorsement 
What equivalent to actual, of property 
When omission of, is not evidence of coiMrersion 
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30-33 

w 

66 

. 106 

164 

180 

333,334 
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PEMAJJDS. 

DnCANDS — As to damages being set off against. 

When a defence to original, cannot be set up 

As to appointment of a person to collect the debts and satisfy the, tq;>on 
a partnership . ...... 



47,48 
63 



DEMAND OF PAYMiaiT. - . 

DauxD OF Pathbkt — ^When, should be made on a check • 73-75 

When no, or notice is required oh a note ' . . . 97 

What insoffipient to re^t thepiesimptionof paj^ei^t w^ . 1.^. 

. When, may bemade on a note payable one day after date 1 ." . i^T 

As to, where no date of payment is fixed . .' 191 



DEMURRER. 



DEHTTRREft— -What the proper -judgment on overruling a, to plea iQ aJl^ateflOieBt: * .JEi.^ 
^^^'As'totf.toabillihfequit^^' . ' ': •'.':'. .97-99 
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Ajrto groundffofp 

A plea and tender held on, to be bad 

J)EPOSIJ. 

DiPosiT — Failure of aaeti<meer to pay over, to executor 

.. , Right of principal against & fianduleut, by agent 



< ;. .98,99 
167 



. 65,97 
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378 DEPOSITION — ^DEPUTY SHERIFF — ^DESC£MT| ETC. 

DEPOSITION. 

Onomio]!— At to a, ofiered to ■ostain the ^defence of lunxy 109 

What wm not authorize a, to be read in evidence . . 210 

At to the, of a witneti in a criminal case being read after hit death • 953 

AttOy being properly taken and legally proved 85S 

DEPUTY SHERIFP. 
Dgrart BflBBiyv— Validity of the tervice of a writ by a, .76 

DESCENT. 


t 

DltciiiT— At to the ri|^t of a c#potator of a reHgiont todety being deiifed by« O 
At to land beiog taken by, eabject to dower •76 

When the retidnary legatee taket by deriee and not by> • 89 

DEVASTAVIT. 

> 

DgVAtAvrr— When an ezeeator will be guilty of, . • ,9$ 

At to one ezecntor being charged with the", of hit eo*eiaciitor • 88 

At to recovery againtt lecnrity until, is establiflhed • • 88 

DEVISE. 

Dm»— At to power of the wife during coverture to, the ettata • 71, 79 

At to retiduaiy legatee taking by, and not by detoent . • 89 

When land taken by, does not eseheat . • • 89 

DEVISEE. 

« 

DsvBBi— *A^ to the ri^t of a purchaser from the heir or, • .66^ 

At to ri^t of, to attach specific property of the soocettioii . 917, 918 

DILIGENCE. 

]hti0ivoB-*-Attoproper,intheconectionof debtt . • ^ 4 

When a banker's check ought to be presented with doe, . 73, 75 
At to prqier, to atoertain whether a jxnor had fonned or dfnmcd an 

' opinion • • 149 

DISTRIBUTEES. 

IliiltllilMln Right of, to sue the administrator for baUmce • § 

'Ri^ of creditor to levy execution after distribution amongy . 149 



0igxBi]nrcioir--^nnroBcit--*])OHi(axir--pawBB| xro. • 8T0 

DISTRIBUTION. 

0aniV(rnos^---Ai to the law goYerning the, of tsKts • .77 

Application of a widow for dower or, of the property • • 78 

Afl to the, of property afainst which there IB a judcment • 140 

DIVORCE. 

Drrcdu^fr— A bill filed by a husband for a, fixun hie wife . .76, 77 
As to a deeree oi^ where the husband died pending the' question oC ali- 
mony • • 76« 77 

DOMICIL. 

DowcDb— At to the law o( of intestate goTeming the distribution of assets • 77 

DOWER. 

DowiH— As to descent of land Bobjeet to, . ^ • .76 

As to the right of, or alimony .... 77 

When the Court must allot, to the widow • . .78 

As to, being allotted and the widow &il to receive it • . 78 
« As to maintenance in lieu of, .... 138 

Right of widow to the personalty on releasing her, . . SM, 247 

As to the ri^^t of widow to mortgage her, before it is assigned 847, 848 

DRAFTSMAN. 

DBAVT8icAH---WhenEqaitywiU correct a mistake of the, . • .78 

1 

DRAWER. 

DxAWEB — ^As to non-payment of a note by the, . . * l 

When the acceptor of a bill is a competent witness against the, • 68 
When as between the holder and, a banker's check ought to be presented 73*75 

EAR-MARK. 

£jix.]|ASX— As to prppezty having an, or other appropriate identity 8 

EFFECT. 

£mcfp— As to, of a deed of trust in the reversion of property to the widow . 71, 73 

How stipolations of the Court will be canned into full, . . 147 

What the, of a usurious agreement . . 835,236 

As to, of fiilse representations 838 

Yalidiqro^deedsofseparation when carried into, . SM8 
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jBBSCTjyiiarr. 

JEncnmnv-As to posKmon of Und recoyered in* . , 

A suit in, for land conveyed to a oxftnled woman 
When one who has inade a leaoa ofjiialand cannot myn^fa^ 

BLEqx^ON. 
gi^^opov — Ab to money lent to be bet on, beiqg recoTered by smt . 



ENDORSEE. 

EShdo^uxk— An action by, against the acceptor of a bill of exchange 
Ab to right of, to maintain an action on a bill of lading. 
As to a note held by defendant as, . 
An action in &vor of, of a check . 

•As to notice of dishonor of a bill to, . . ^ . 

When, is entitled to recover oh a note without set-off . 
How'the, of an overdue note takes it '. 



66 
145 



•jfvV^T 



PNCUMBRANCE. 
BvcuuBiLAircB— Efiect of agreement to take land with, of the widow's tltle« 246, 5)47 



30,31 

49 

74,fe 

81,83 

165 



,PWORSEMENT. 

Ein)oisMftin>— As to, of a reifeipt on the back of a bill of exchange 
Efiect of an, of a bill of lading 

As to, of a note containing an agreement by implication 
As to settling a note wiA endorser an^ cancelling the, » 
Effect of, of a treasury note without recourse 
An, on a bond offered in evidence . . 

• Effect of an, (^ a partial payment byholder of a npte 
As to, procured by fiilse pretences . ' »i . 

tiffect of*, of payment on a note by payee 
As to the, on a writ in an action upon a promissory note 



. S8-30 

30-33 

48 

. 79,80 
104 
.151. 152 
163-166 
.188-190 
. S56 



ENDORSER. 

I.  •-.■.- 

Ehdobser— Liability of a bank for neglect to charge, on a note left for collec- 
tion ..... ^ 

When, is bound by established usage of a hank 
Effeet of a eofatmcf between, to divide thJB low 
Settlement .¥rith, ^nd cancellation of endorsement 

:When acceptor is a competent wimesB against the drawer ami. 
As to an, being liable on a promissory note of a cotpotntion 



11 

4» 

63 



When a banker's cheok BboiUd be presented as between the btAd^ and, 73-75 



BND01^BK,,8n>]ySII NOTE— :;ENTBT — ^BQ,TnT7, ETC. 



S81 



^-Efiect of a promise to pay by» after being discharged 
Liability of, of a stolen note . - 

What sufficient nqtice to, of dishonor of a bill 
As to signature of maker in an action against,. 



79 

79>80 

d05 



ENDORSER— STOLEN NOTE. 
EiDOBSBB — ^Liability of, of a note which was paid and afterwards stolen . 79« 80 



ENTRy . 

'-^What' of eonfeqsion of judgment is sufficient 
As to ejectment lying where an, cannot be made 
When a right of, must be shown 
As to interest of mortgagee after, for foreclosure 
As to a widow's right of, for dower . 



140 

145^146 

146 

157 



EQUITY. 

ESqiuiTT — ^When, will decree payment of advances to an agent . 6 

When the property of the debtor vests in the receiver in, ♦. , ,64 

Ab to relief in, i|gainst mistakes in a deed or written cdntract . 78 

When a Cfourt of, will not interfere . . " . 69 

When, will consider land as money to avoid an t$cheai . . 89 

Liability of sureties of a commissioner in, ... 83 

When, will relieve from a judgment obtained by fraud . i , 141 

When a party is in, bound to make good his representations . 156 
When an estate conveyed to one is in,'conaidered as the property of the 

firm . . . • • 179 

As to, restraining the fraudulent use of a trade mark . 999 

What a complete defence in law and, . . 949 

Reversal of a decree for want of, . . . 947 

Validity of deeds of separation both in hiw and, . . . 948 

Right of the wife in, to suitable provision for herself and children . 959 

Liability of sureties in, for interest on money received by a commiauoner 83 

An action against sureties on the official bond of a commissioner in, . . 83-84 



EQUITY OF Rfa^EMFWON. 

Equitt of Redxhftioh — What a lien upon the, of parcels of lai^ sold 
Ajb to a bul to foreclose the, in a mortgage of a right of dow;iesr 



158 
947 



:ERASUREi» 

fsBAiant — E£^t of the, of the name of one obligor and substituting another 
£Ifiect of the, of the signature of one of the sureties to a note 



84 
161 



282 



BBKu Jl*— 'BSCHKa a— BSTATE— EVIDKNCSB. 



ERROR. 

Sixos-nAj to death of defendant between verdict and jodgmentlieing aarigned 

for, . 72-73 

When a judgment mnat be reverwd for, . • . . 141 

When it is not, hr a jury to paas upon an iamie in asnimpait 149 



ESCHEAT. 

EaoBS&r— Aa to, of land purchased and mortgaged by an alien 
How a Coort of Eqoity will consider land to avoid. 
When land did not, because taken by devise 



11 



/ 2 

5 

16 



ESTATE. 

EsTATB — ^What not proper charges against the, by administrator . * 
Am tQ liability of administrator of an, for loss by negiigehoe 
Who may sae an administrator for balance dne the, . ' 

As to what passes by an anignment of all the, 
EBtct of a release by bankrupt of all claim to allowance out of his. 
As to the^wer of the wife daring coverture to devise the. 
As to descent of, to a child and subsequent assignment of dower to the 
' mother . . . • . * . 

Liability of executor for using assets | of the, in the payment pf junior 

judgments • • • • . 

As to what credit an executor of, is entitled to . 
As to an executor's attempting to collect the assets of an, after he has 

been discharged . • . . . . . 97 

When a conveyance of, in trust by a woman is finuduient . • 97 

" As to measure of allowance given out of, instead of dower . 138 

As to disposition of lunatic's, by will • . . 152,155 

As to purchase of real, by a mercantile finn . . . 155« 156 

^ As to sale of partnership, by a sheriff . . . . 156 

As to attachment of specific property of an, not fully admisisteied 218 

Rightofwife to acquire a separate, . . « 948 



71 
76 

85 
85 



* EVIDENCE. 

KviniafCB — ^As to proof by pftrol, that the party receiving the deed and ezeeot- 

ing the mortgage is a surety ... .6 

As to the rule which excludes parol, offered to contradict a written 

* agreement . . . , .11 

SSnect of a loss of the notes of, made by the judge . . 13 

The record on an appeal most contain all the, upon which it was tried 13, 14 
As to a receipt being prima facie, of payment . . . 5i9, 30 

A bond given in, .... . 33 

When a notarial certificate of a deceased notary is admissible in, . 3S 



XVUffiNCEi BOOKS .OF ACC0T7NT — VX DEUCTO— ^BZECUTlOir. 283 

Etoxiiicb— What a qaeition of &ct to be esUbtiehed by» • 36 

Aa to a. certificate of a foreign officer being prima faeie, of its oonfor- 

mity to law . .86 

What not anfficient, of a colorable aamgnment . 39 

As to parol, to proye a collateral parol contract . .41 

What not an estoppel in, . ' 44 

As to contracts in writing being varied by parol, . .45 

Afli^to a conviction which does not show that the, was given in presence 

of the party charged . . 54 

When the record books of a coix)oration are, of its corporate acts 69 

What safficient to let in a deed as, . . . 71 

When books of account are competent, 84 

As to, admitted to show the scienter on a trial for forgery 94 

What the only, of judgment liens which the sheriff is bound to regard 138, 139 
As to a judgment being j^tna facie, .... 143 
Right of a party to a contract to give in, deceit in obtaining it • 164 

As to record of a former recovery being offered in, under the general 

issue ...... 175 

Buleastowhat is, offinud .... 180 

As to communications of an agent employed to collect, . 185- '87 

As to parol, being admissible to show the contents of a handbill . 210 

, What sufficient, to affect a party with notice . • • 210 

What not, of conversion .... 233 

What declarations of vendor are competent, against his vendee 237, 238 

Admi«ibility of, to show want of title in vendoi • • 242 

When, of the loss of the libellous paper may be given . 242, 243 

'A witness not liable to a suit for, given by him . • 253 

As to a deposition being read in, on the trial of a prisoner • 253, 254 

As to depositions being legal, . . ... 254 

As to the record being legal, for or against witness • • 256 

EVIDENCE— BOOKS OF ACCOUNT. 

ErnoMOB — ^What aecessary when books of account are about to be tendered a^ 84 
When books of account are competent, , . . . 84 

How the credibiUty of books are to be tested ' • . ^84 

EX DELICTO. 

Ex Deucio— As to an in&nt being found guilty of a hvad and proceeded 

against,^ ....•• 185 

ElOECUTION. 

B UluUTiO H — ^Right of assignee to money in the sheriff's hands in preference to 

the creditor, if assigned before levy ... . 15,16 

When creditors may proceed to judgment on, as though no assignment 

had been made ..... 10 



284 J5?W5rrP*--B?P5CTrTPRT— EXEM^ ETC. 

•*••■■ * .-. '.    '^ • • 

£^i^oirrxo!r—Wlien it 18 irregular, to issue an, .^ . . . 

When the .Oou^t of Chancery will grant relief by setting the» aside "^ 
When the interest of a party to land is not subjeict to sale liiider anj at 

f  law «••••■ 99 

When vendee's interest is liable to sale under, of scire facias . ' 35 
Effect of the commencement of a suit in Chancery by a creditor whose, 

has been returned unisatisfipd . '' ', . 63 

As. to damages against an officer for omitting to serve and telnm an, 65 

As to an order to suspend proceedings on an, . . 84 
When the priority of the first, revives . . . .84 

As to the sheriflf taking advantage of irregularity in, . . 85 

Application of the wife taken in, with her husband for discharge . 107 

Right of assignee of a judgment to use creditor's name to enforce, the, 140 

' iAs to levy of, by Judgment creditor on property that has been distributed 140 

• • Right of sheriff as to sate and return of, .^ '.' 205 

As to sheriff becoming liable for failure to collect money upon, . $105 

Liability of sheriff for delay in putting an, m force . . S05 

As to lien of, upon money in the shesiffs hands . . 205 

As to the time an officer must keep goods seized on, before sale . 219 

When tools are not exempt irom, for debt . . . 231 

EXECUTOR. 

ExsotJTQiL — As to liability of, for appraised value of personal estate « 4 
As to power of, to sell coupled with a trust or interest . .83 

When, will be guilty of devastavit, and be held liable • . ' 85 

For what, is entitled to a credit in his administration accoont . 85 

A suit against, for the administration of a testator's estate . . 85-88 
< As to one, being charged with the devastavit of another, . .88 

Liability of an, for collecting assets of the estate afier discharge . 97 

As to a debt* of the testator being set off against one due by the, , 203 

When property must be^^onsidered as, for the purposes of his tmst 217 

EXECUTORY. ^ 

EXBCOTOBT— 'As to an, contract with a slave . . • • 208 



EXEMPTION. 



i 



BiStXFTios — ^EDfect of an express, extended to a bank * • . 21 

As to, of endorser from liability by the words " withont reconise** • 80 

Ab to, of tools from execution: for debt . 221 

FACTOR. 

lUoiOB^-Efl^t of a, paying a draft and chargingr it in his account as adyances 88^0 
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FALSE PRETENCES. 

itjjjot !^RXTKNCE»^Ibdi6tme&t for ebtapifkcy by, to' obtaiii money 
What an indictment for, must state 
Ab to an endorsement of a note being procured by, ' . 



112 
163,164 



FALSE KEPilESENTATIONS. 

FaIiSB REFRBSERTATioKS^-Whai necessary to sustain ah actioh for. 
An action on the case for, . • 



198 
1^3-201 



FELONY. 

•  , * 

ftLONT-^What does not amonnt to the charge of, •> . 24 

As'to conviction when the statate creates a, • ' {^ 

As to several persons who are jointly indicted for, <^1*immg leparale 

trials . . . • .90 

As to authority of Court on a trial for, to discharge the jury . 9(^-92 



FEME CdVERT. 

Temk Covert — ^As to the power of, to devise lands' 

As to descent of estate to a, which is subject to dbwe^ 
As to a, suing without making her hnsbaiid a party 



76 
99 



FEME SOLE. 

FviB Sole — ^As to a deed executed by a married woman in )ier maiden name 66 

When de&h^aht was held liable on he^ contract as, . . . 109 

As to a note held by a, payee who' married and her huiaiband 'surviviBd 

her . . • • #92 



FERRIES. 



fi ' 



Ferbies— All to power of the Legislature to establish and regulate,^ 

Ab to a grant for the construction of a,1&om one State to another 
What a grant of a> fimndkise is 



92 
92 
33 



FIERI FACIAS. 

ihxaj Facias— As to money in sherifTs hands being sntject to lien ni. 
As to interest in premises being liable to sale nnder exeottdoa o& 
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FORBEXRANCfe' 
IroRBKARAXCB— What a promise in consideration of geoemL 
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FOREIGN COURT. 

f OBSmr CouKT-* Ai to a deoIatmUon in debt on tho jndgment of m. 
Rule as to jndgmenti of a, . • 

Aa to the jurisdiotion of a* • • 



141,149 
143 

i4d 



FORECLOSURE. 

FoBscLOSUXE — As to interest of mortgagee after entry and before, 
A» to sala of parcels upon, which had been sold before 
As to, of the equity of redemption in a mortgage for dower 



167 
158 
347 



FORGERY. 

FomaT— What admissible to prore the acieirter on the trial of an indict* 

ment for, ..... 93 

As to change of laws affecting the sentence of one found guilty of, 98 

An indictment for, ...... 93-87 



FRAUD. 

Feau]>— As to a deed of assignment properly executed without, 16 

As to, in a bankmpt^s discharge • • « 23, 23 

As to temptation to peijury and, . . . 40 

Right of assignee in bankruptcy to ayoid an assignment executed by 

the bankrupt in, of his creditors . .64 

As to, charged generally in a bill and denied in the answer 97 

When a judgment qanndl be disturbed unless, is charged • 97 

What cannot of itself furnish an answer to asMndictment for» . 131 
A^ to, being averred against a contract .... 139 

As to the application of the term, . . ... 139 

As to liability of an infant for, . . 134,135 

As to whether there was, in effecting a policy . 137, 138 

Relief from a judgment obtained by, by a Court of Equity' . , • 141 

As to part of the price of estate remaining unpaid by, of Tendee . 156 

Rule as to personal property left with' vendor being evidence of, . 180 

What admissible in a question of, . . • . 838 

FRAUDULENT. 

WtULVOmurt — ^When an assi^^ent will be, and void • • .16 

As to, acts of agents of a corporation . , • 4t9 

Whenadeed oftiudiisnotfper M • • . • • 71 

As to the, obliteration of the marks of payment oh a nola • 79 

When a conveyance is, and void as to creditors • « • 97 
Right of creditor to look to property, conveyed . ,97 

Aa to a, concealment of title . . . • 134 



 w 
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WUimsS — GAMUCG — tUiXlSta H0ff|8> BTC, 

WtUMDOtMn-^Aa to proof of an actual^ intent 

At to one atan4aig in tbe mtaation of, agent 

When an action on the case for a fidse and, representation will not Ua 

An action for fiilae and, representation 

Wken Equity will restrain the, ose of trade marks t 



184 

193 
200 



FUNDS., 

Fmms— As to asngnment of, in the sheriff's hands 
' As to claims npon coiporation. 

As to, in controversy beinig; in the custody of officer of the Court 

When costs are to be paid out of trust, 

Be<iuest of a, in trust for an infimt 

As to separate, of the wiff 

As to a, in Court for distribution . . . • 

RiH^t of the firm to real estate purchased widi partnernhip^ 

As to the Court orderidJK a change of, • 

GAMING. 
GAwm— A« to Talidity iff a note, or other security £>r money won nt, 

GAMING HOUSE. 
OiMoa HousB— Why a» is indictable at common law • • 



15 

60-63 

64 

71 

100-103 

108 

139 ' 

171 

176 



99 



99 



GARNISHMENT. 

^AmaisBifBiT— As to what Court a, most issue fiom 
Eflfectofoneofafinnbeing, • 



99-100 



G£NE|IAL ISSUE. 

GwmiiL bsuB — ^As to the record of a former recorery being admitted in evi- 
dence under the, . • • • ' 175 



GIFT. 
Gdt — ^What neoeaiary to constitute a valid parol, of a chattel 



100 



GOODS. 

to responrtbifity if an agent sell the, of his principal . • 9 
Eflkct of attaching, and allowing them to remain in the poeseaBion of the 

debtor . . . • • 17 

As to part delivery of, on a bill of lading •  . • • Zfi 

As to transfer of, by bill of lading .... 31-SS 

What not a conversion of, . . . .S3 



asB 



CKKNDB 90CD AND HBLIVBBSiy— <K>VSIROB« 



Good*— Ab to, fiinuhed to a married woman on the fiiith of her aepaialB 

Right of owner of stolen, to maintain detinue agaitiaC; a ptuchaaer ham 

the thief . • « . 217 

As to the time an officer moat keep, after aeiznre • . S19 

Eftct ofdedarationaoftfae vendor of peiaonal, • , 



GOODS SOI^ AND DELIVERED. 

Goods Sold ard DKuwRah^Aa to time of payment for« 
Ab to liability of seller for miknown defect ia, 
Aa to an action for, . . • • 

GOVERNOR. 
GoTKRROB — ^Aa to a bond made to the, and hia sacceami^ ihotSot . 

(jRAT^D Jtmr. 

> • • t 

Gbaud JtTET—V^at a good and legal, • 



198 
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GRANT, 



./ 



* •■/ /■' • u :\, 



GsAMT— Aa toa, of mineannder the land for a tenn of years • 54 

Efieet of a memorandun on a 4eed as to what was the extent of the, 66 

Aa to a, for the conatmction of a ferry . . . 9d-93 

The, of a ferry franchise neceasarilyezclnBiVe '.. .' • t9 

Aa to a, by the Legialatare of the ezclnaiye right of erecting » bridge 

and taking tolla • . . ' . 146, 147 



GfcA^TEfi: 



/\ji.- 



v«* 



0b4VTU — When the Conrt had no power to compel the, to reteive the deed • 
Aa to a grant in consideration of ezpensea to be incurred by, • 



146 



GRANTOR. 



7^^ 

<«1 A 



Gbahtqb — When a deed passes the whole title of the, . 

What of no avail against persons l^olding by title from the. 
When the pnichaaer of lai^d is liable to, to pay a mortgage . 
Application of rale aa to peisonal property left in possestioB o( 



6» 

6& 
157 
I8D 



GUARANTEE. 
^UASASTXK— iiB CO a, given by one of two partners in the name of &a jfiim • 1^ 10 



GUARANTOR. 



CfirjJULinrox— 'When on a loss enaoing the, is liable ' • 

When a, of a bond ia a competent witaeas t6''pix>te* iha^ it 
asuriona conaideration . ^ . 



.^,10f 

1» 
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OVARANTT*— HABBiLS CORPUS — ^HANDWRITINO, ETC. 

/ ' . . . '  

GUARANTY. 

0VABAHTT — When on tlie« of a note by a &ird percKAi no deniao^ or i^jDtice is 

necessary , . , , . 107 

' When a, is without consideration and cannot be enfoxced . 176 

'^ > • . . 

HABBA3C0RPUa 

H a otm Cosfus — As to jurisdiction of a Court to issae a, to review the dedsion 

of a District Judge . . . . . 107 

Where the wot o/, for the recovery of a .flaw »f rtie» .. . i . W 

When the owner of a slave is not entitled to the writ of« * , . 107 

As to appellate power where the Circuit Ponrt refilled ta grant a= writ pf 107 

Aato.the&CjtHietaniedtio.a writof, , ^ . 138 

• . • ' ' • 

HANBWRITiN^G. 

H&KBWBrrmq — Efiect of an endorsement of a .partial ftayment in the^of jihe 

holder of a note • . . . , 151 

Aa to a deposition in the proper, of the examining nuigijstraie , 3$4. 

HEIRS. 

HnWH^-When a purchaser from the, dr devisee of the vendor is not protected . 66 

When an estate conveyed by a deed of trust on the eve of marriage re- 
verts to the widow and in case of her death to her, . , 71,72 
As to the right of, tocontest the validity of a will . ,155 

HIGHWAY. 

Hmibwat— As to a trespass against the owners of the soil by depositing fence 

mils on a, . . ' . . 236^837 

Astaihe.dedieatiQiioi&by iheStfite . ^ . 227 

Trover for a cow going at large in the, without a keeper . 233, 234 

HOLDER. • 

Hil^UXls— Right of the^ on a new promise by endorser after being dischargpd . 2 
Liability of endorser when a bank is the, of a Qote payable at its„bank- 

ing-houae . . . . 22 

When a blank for payee's name rikay be filled up by a bona fidt, 27 

When the bank succeeds to the right of the, of a bill of exchange . 28 

When a banker's check ought to Ive presented as becween ^, and fen- i 

<JoMcr . * . . . . , 73.75 

As to a promise by end^sspr t«t= payn bill after being discharged by 

ZacA««ofthe, . , , , • 79 

AstoagamingnotelieiDg void in the h^rfds of an innocent, ' ^ 9$ 

19 

4 



290 HUSBAND — HUSBAND AND WIPE — IDIOTS — IMPBACHMENT. 

* 

Holder — E&ct of an endorsement of partial payment in the handwriting of 

the, of the note , . . . . i5j 

i As to (he rightofa, ofone of a series of mortgaged notes . - 159 
Effect of the, of a note sulTering the signature of^neof the aoreties to be 

eraaed . . • . » 161 

As to the right of the, of a negotiable note taken as collateral security 164 
As to a bona fide, of a negotiable note tainted with usury . .237 

HUSBAND. 

HrsBAND — When the, will be tenant by the curtesy of lands of which his wife 

waaaeized . .33 

A deed aet aside because the, did not join in it . 66 

Application of a widow for dower or distribution out of the property of 

• her, . . . . • . .78 

As to a note payable with Interest to a/eiiM 9ole who married and her, 

snrviTed her ..... 0^ 

EfiTect of bankmptcy of the, on the right of a creditor of the wife before 

coverture . • .97 

An action against, and wile 107 

As to capacity of the, to dissolve the marriage by the law of an Indian 

tribe . ' . . . . .109 

* A^ to measure of allowance where the,^ye to his wife maintenance 

instead of dower .... 138 

As to the, pledging a note which was given to his wife before marriage IQO 
As to a ehoBB in action of the wife being reduced to poasession by the, 180-183 
When deeds of separation of, and wife are valid . • . 948 

As to a contract being made between, and wife . 248 

HUSBAND AND WIFE, 

HrsBAND Aim Wivi — An action against, .107 

As to slaves though living together as, being witnesses for or against 

each other . ' . . 108 

Pledge of a note by the, which was given to the wife before coverture . 180 
As to reduction of the mh*Bieho»e in action to possession by the hosband 1 BO- 182 
When deeds for the separation of, are valid . . . . 248 

As to articles of separation under seal between, . , , 248 

As to a contract being made between, . • « • 248 

IDIOTS. 
Imors — As to, acquiring a aettlement by residanoB . ]02'-]04 

IMPEACHMENT. 

iMnACHinNT — Aa to, of discharge in bankruptcy for fraud • . 22 

Aa to, of testimony by experimelHs ... 253 
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IMPLICATION — IMPLIED — mDEMNlTY, BTC. 



291 



IMPLICATION. 

Ibifucatidn — ^As to an endorsement containing an agreement by, • 
Ab to, of fraud . . . * . 



48 . 
184 ' 



IMPLIED. 

IimiiXD — As to the, warranty in the endorsement of an instrament not nego- 
tiable- . . . . .80 
Where there is no, obligation by a pai^nt to pay for senrices • 171 



INDEMNITY. 

iRDBMinTT — ^Eflect of a mortgage given to a surety as, against loss 
Right ot a co-obligor to, for his advances 



.59 
SSI 



INDIANS; 

iwxANS— rValidity of marriage between, according to their laws 
Capacity of the husband to dissolve the marriage 



108.119 
109 



INDICTABLE. 

IiTDiCTABLE — When a false pretence is, . .112 

As to swearing to a particular fact without knowing it to be true being, 195 



INDICTMENT. 

Iin)iCTVENT — When the, must conclude contra forma atatuti 
As to charges in an, . . . . 

What may be shown on the trial of an, to prove the •ctVliler 
An, for forgery for nitering a forged bill " . 
An, for conspiracy by false pretences 
What sufficient to sustain the. 
What an, for false pretences moat state . • 

An, and conviction for murder 
Reversal of judgment and a new^for manslaughter 
What an, for larceny must state 

What need not be set out in an, for selling lottery tickets 
What the jury may find under an, /or murder 
As to separate trials of persons jointly, . 
An, for murder . ' . 

As to the change of laws altering the punishment under ar.^ . 



53 
90 
99 

94-97 

112-121 

lid 

112 

• 121-122 

. . 121 

144 

152 

156 

25.^ 

2.')4, 255 

121, 122 



INFANCY. 



brvANCT — As to protection of rights during, 



125 



HJFANT. 

IfCFAKT — Ab to disbanetsent by a4II^^istrBtor for maiptenance of^diatr^tees % 

^ A bequest in trust for an^ .... 100-102 

Right of an, whose property has been sold by another . . 123-136 

As to acts done by an, after arriving at foil age • . 1223-126 



. INFERKNCB. 
}sTzssircK^-A8 to, of intention from attending circumstanoas • 



79 



INFORMATION. 

Information — As to, on oath before a magistrate 

When a party who gives wrong, must take the coaseqaemeet 



82 



• INITULS. 
IxniMJM — Efiect <kf a paxty fligaiBg a written instrument with ius. 



lU 



INJUNCTION. 

IirjTTNCTiON — Application for, to restrain a bank from paying out certain money 7 

When Equity will aiK>rd relief by a perpetual, . . • 141 

Suit on an, bond given to enjoin a judgment at law • . 170 
As to an, filed in support of a defence • . 185, 186 

Liability of a sheriff who pasrs over money in violation of an, . 205 

When Equity will restrain the fraudulent use of a trade mark by, . 232 

An, granted to restrain from deception . ... 226 



INSOLVENT DEBTOR. 

liryoLVENT Debtok — Efiect of a general assignment by an, . 

Effect of a discharge of, in bankruptcy pending a suit, in CSiancery 



f 

16 
63,64 



INSTRUCTIONS OF COURT. 

iNSTRUCtiONS OP CoxTRT-^As to, asked by the defendant and refused 
^ As to, to jury in relation to damages fbr breach of promise 

As to, on motion of defendant and excepted to by plaintiff . 

As to, to jury in an action for money lent for betting 

As to a new trial on the ground that the, was against law . 

Refusal of, asked by the defendant 

As to, in relation to title and sale . . 

As to the, that certain facts constitute usury . 



17 

16 

' 25 

25 

46 

109 

124 

236 
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lArStlIiOMS]fTS*»IlfSirBAJKCS--*IN8l7R£ES*'HQft£R^ 
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iNSTRUMENTa. 

XmnTnuBTTs — As to attorneys becoming parties ta negotiable^ • '.19^ 

Effect ofnegotiable, , . . • • 19 

As to a bill of lading being a negotiable, . • . 3(K-33 

As to a party being convicted on the face of an^ . » $8 

Aa to liability of endorser upon an, purporting to be a certificate of de* 

posit • • • •  , « 

what cannot be given in lawful, . . • . 

When Equity will correct mistakes in written, , , . 

As to words merely limiting responsibility in the event of the,bemgdis-^ 

honored . . » . • 

As to endorsement of an, not negotiable . . • 79, 80 

What erasure and substitution avoids an, * . • • . fHk 

Efiect of a memorandum at the foot of a wrilten, ^ » : ■• .• 167 

As to actual possession of the, being the reduotion of a fh09e in fieiikH ' 

to possession . * . .« . • . 180 

As to parol proof of the contents of a lost, . • • 



63 
63 

78 

79 



. INSURANCE. 

InsDBijrci — ^When the declaration may be amended* in an action on a policy of, 136, 137 
As to deposit of a policy of, by way c^ equitable mortgage • 137 

As to an, on a vessel to her port or ports of discharge . 1S7'-133 

As to ah, on a vessel against the perils of the sea . • 133-133 

Elflbct of an Erroneous statement to a Life, Company • 147-149 



I 



INSURERS. 
lasoBSBs— When, were liable for a constructive total lois 



133-138 



INTEREST. 

hfiwaxsFt — Abandonment of, in cargo . • « . 1 

Arte the) of a party holding only a bond for title to land . 33 

As to, of vendee of land on payment of bond (br purchase money . 8S 

Aj» to a witness being divested of his, by a colorable assignment 87-40 

Grounddfdie, ofa withesB . . . , 104 
As te an adtiott on a poliey which covers only the, d{ one part owner . 136 

When the beneficial, of a judgment passes to assignee . * . ' 140 

When the, pf a mortgage of lands cannot be transferred • 157 

As to exaction of uSBrioQS, . . . . ' 336 

When a verdict should designate the extent of the, foilhd • 343 

When Vsfetidoir's, isdioald be treated as personal estate . 347 

What the true test of the, of a witness . -356 



9M 



nCTERPBBTATIOlf — ^IMXBSTATJB — JMnEQUhAKlTY, BTO. 



INTERPRETATION. 
ZmmniTATiOH — At to, of the rale of presumption 

INTESTATE. 

IntiSTATi — ^Ab to a note taken for aasetB of, . 

Who may she for balance due the estate of, . • 

As to the law governing the distribution of the assets of. 
Right of executor to set off a debt due the, . 
' As to the price of land agreed to be sold by one dying, 

« 

IRREGULARITY. 



im 



s 

5 

77 
909 
946 



IssnuLABiTT — ^When it is irregular to issue an execution on a judgment or^deeiee 93 
When the debtor cannot set up any, as a defence C3 

When the sheriff cannot take advantage of, . • .85 



JOINTURE. 

Jotimnw— Measure of allowance for maintenance given to the wife by will in 

lien of dower . 139 

JUDGE, 

f 

JusQS-^-As to authority of a, of probate to issue process to take property oat of 

the hands of administrator .... 5 

I As to loss of the notes of evidence made by the, . • 13 

"ESsci of a decision of a District, at Chambers • • • 107 



JUDGMENT. 

JfjosMssT — An appeal from a, of the District Court . 13« 14 

As to a, being assignable so as to enable assignee to sue in his own 

name ...... 16 

As to an assigned, being used as a set-off . . .16 

' When the Court will grant relief from a, obtained subsequent to ft dis- 
charge in bankruptcy .... 29 

As to a, which is prima fcuiie discharged by bankruptcy . .93 

A nol. proa, as to one defendant and verdict and, against the other 94 

What necessary to authorize a, on conviction where the statute creates a 

felony ..... 53 

As to reference being one of the modes of prosecuting a suit to, . 59 

Efieet of a suit in Chancery by, creditor against, debtor .63 

As to death of defendant between verdict and, . . . 79, 73 

What the proper, on overruling a demurrer to a plea in abatement <- 75 
. When a, against one of several defendants is erroneous . 76 



JXrOGKENT GBBIITOB. 



1295 



XirD6MBzrr-<-LiabiIity of an czecator for uaing the assets in payment of junior, 
£fl[ect of a promise to pay a, in consideration offorbearanoe 
When the creditor is entitled to« against the garnishee . , . . 
As to> a commission of insolvency being r^-opened at the instance of a 

creditor whose, bears date since its close 
Eilect of a, not entered on the, docket . . . . 

As to evidence of, liens which the sheriff is bonnd to regard 
Liability of the prothonotary for neglect to enter a, on the, docket 
As to a, against a person not a party to the soit 
E^ct of a, rendered against two persons over one of which the Court 

had no jurisdiction . . . . 

' As to. one taking advantage of a, who would not have been prejudiced 

by it . . . « 

When satisfiiction of one, may be shown in discharge of another 
When parol satisfaction of a, may be shown . 
When a, may be entered up nunc pro tune , ^ ' 

Right of a judgment creditor to assign his, to a third party 
As to the right of assignee of a, . 

Right of, creditor against administrators who distribute the property 

without paying his, .... 

Am to an execution issued upon a confession of, . . 

- Efiect of an entry of confession of, on the ^^laTation on file 
When a, cannot be obtained against sureties of a constable . 
When a Court of flqnity will afford relief from a, obtained by firand 
Wlien a, most be reversed 



85 

93 

100 

1S6 

138. 139 
139 
139 

' 139 

139 

139 
139 
139 

139. 140 
140 
140 

140 
140 
140 
1^ 
141 
141 

What a declaration in debt on the, of a fofeign Court need not «tate 141-143 
When no, can be legally rendered . . . . 144 

What will not rebut the presumption of payment of a, . . 149 

Suit on all injunction bond given to enjoin a, . .170 

When an issue must be sent back to the Prclbate Court for, . 188 

When an execution cannot be issued upon a, to reimburse the sheriff . 205 
As to a, rendered after the defendant had petitioned to be declared a 

bankrupt . . 227 

When a verdict is defective and a, thereon cannot be sustained . 242 



As to a witness being rendered incompetent by a. 



254, 255 



JULiGMENT CREDITOR. 

JussMENt Crepitoii — As to lien acquired ay, by commencement of a sait in 

Chancery . . . . . 63, 64 
' As to an order to suspend proceedings based on an arrangement be- 
tween, ... . .84 

As to reopening a commission of lunacy at the instance of a, 126 

As to a, becoming a purchaser at a sheriff's sale . . 139 

Effect of an assignment of a Judgment by a, , 140: 

. •; When, may levy his execution on property after distribution • . 140 



206 JTTDGBIEirr DOCraS^JlTDIClXlr— JUBiSDICTXN, ETC. 

JUDGMENT DOCKET. 

TtwaKsiri DocKtr-^Effecl of a jadgn^ent not being entered on the, . 138» 13$ 
As' to the, being the only evidence of jadgment liens which the sherifiTiil 

boand to regard . . .' . 138« 139 

Liability of the prothonotary for neglect to enter jadgment nponl Che, 139 

i 

I 

JUDICIAL. 

Jduclll — Aa to sale of land by the sheriff under, process . . 138 

Rifle aa to the execiition of, process . • • 189 

» JURISDICTION. 

JcBissicTioN — ^As to, of the Probate Courts of a bill of review . • S 

What not a sufficient objection to the, of the Court . . 41 

As to Courts having, of the rights of adversary claimants . . 78 

As to oopsejfjit of parties conferring, . ^ . 78 
As to, of the Coiirt to issue a habeas corpus for the purpose of reviewing 

the decision of a District Judge . . . . 107 
When a declavatioQ on k judgment need not state that the Court had« 141«..149 



JUROR. 

jnMt<»t--»As'tD K, kavfaxg Ibnned and expretwed an opinion • . 143 

As to improper summons of tales, . . . . 143 

Upon what the opinioti which disqualifies a^ depends • • 143 

JURY. 

JtTBT — Whto tlieveniiet of a, 1^ irregular and should be set 88i4e . . 14 
As to the credibility of evidence being weighed by the, . 84 
As to aut&a«ity of the Court to discharge the, without the {prisoner's con- 
sent . . 90-93 
A#to a necessity to discharge the, ... 90 
Right of the prisoner if the Court improperly discharge ike, . . 90 
What is for the, to decide . . > . , 1553 
Wheoit^aot error for a, to pass upon an issue . . . 143 
What evidence should have been submitted to the, . . 175 
Whipi iiae Court surrenders to the, its proper functions * . • 936 



LACHES. 

liAdEKS— Liability of endorser on a new promise afier being dischargiftd by dis^ 

9f the 'holder . 9«79 



JjSiiiS — ULPSK OF TZJfS — LA&CEKT— LAW. 



svr 



X LANDS. 

Lass — ^Ab to a mortgage Ml, bdoi^ vQOfioitt .... 9 

Afl to, parehaaed by an^ alien and mortgaged for th6 purehase mowy 11 

Wliat attiignmeM paasea the title to, though not in the imFentory • 16 

When the hoaband shall be tenant by the curtesy of, . .33 

As to the interest of a party holding Mj a bond for title to, . 33 

As to boundary of, conveyed bounded on another . • .35 

A sale of, ^th covenant of seisin and warranty of which the party hfeid 

no title . •36 

Liability of a person for flowing anothei's, . , ^ 65 

As to a deed of, executed by a married woman in her maiden name 66 

As to, taken by descent from the &ther sabjeet to dower of the mother 76 

When the Court of Equity wi9 consider, as money to aToSd e»ekest * 83 
As to* etfcAeat of, taken by devise . . . ; 83 

Right conferred to, by a ferry franchise . . . .93 

As to a sale of, by sheriff under judicial process . i 138« 139 

Efiect of a lease for yearff of, to a tenant in possession . . |45 

When a lien for consideration of, sold is not waived . . 147 

As to, purchased by one partner in the name of the firm . 155, 156 

E^ct of misrepresentation as to the value of, . *. . 156 

' Liability of one who purchases, snbjoct to a bond and mortgage . 157 

As to the interest of a mortgagee of, after entry for foreclosure . 157 

When an attorney cannot retain the deeds of, aa secmity for txpenatB 15f 

As to notes given for the price of, and left with a notary . .163 

What, are excepted from the operation of the pre-emption law « 183 

As to the right of soil of the, over which a highway la laid . • 327 

What a complete defence to an action to recover the purchase money of^ 

sold . • . . . ^ 

As to the price of, agreed to be sold by one dying intestate . • 346 



LAPSE OF TIME. 

OF T^HS — ^As to presumption of payment from. 

What alone wiU not rebut the presamptioit of payment from^ 



149-151 
149 



LARCENY. 



LISCEKT'— What not a sabjeet of, . 

What an indictment for, rauat state 



34 
144 



LAW. 

ft 

Law— What a question of, for the Court « 

As to confonnity of certificate of a fbreign officer to foreign. 
The, ef bailment as to the use of a thing hired 
What must be regarded as settling the, as to the authority of Gongres 



36 
36 

53 
53 
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JaAW^-How a miitake in a deed whether of, or fiwt may be corrected 

As to the, of domicil governing the diatribntion of aneta / .77 

Preenmption that eyery man obeya the mandatei of the, • 78 

Aa to the extent of the, of comity . . . 107 
Validity of maniage between two Indiana according to the, of their 

tribe ...... 108 

A conviction aiid Bobaeqaent change of, . • * 121, 123 

Presumption of the, aa to capability of an inftnt • . 123 

As to eqoitiea which cannot be settled in a Court of, • • 140 

As to procuring abortion being punishable at common, . . 155 

Rule o^ as to a sale under a void authority . • . 191 

What does not amount to fraud in, • . . 201 

What a question of, . • ' . 236 

As to where the, casts the freehold on the death of tha ancestor • 248 



LAW MERCHANT. 

liAW Merceabt — ^As to a contract being transferable by the, • .32 

Aa to words limiting re^wnsibility by the, . • 79, 80 



LEASE. 
IdBASB — ^Aa to the night of one who haa made a, to maintain ejectment • 145, 146 

LEGACY. 

LiOAcr — ^As to a, given payable out of a fund in another State • 146 

« 

LEGATEE. 

LiOATES — When the residtiaiy, took by devise and not by descent . 82 

As to the right of executor where the, entitled to the estate are the par- 
ties in interest . . • • .85 

^ LEGISLATURE. 

Lboislatorb — As to restrictions upon the power of the State, • ' 53' 

As to power of, to establish and regulate ferries . • .92 

Natureof a grant of ferry franchise by the, . .93 

Aa to a grant by the, of the right of erecting a bridge and taking toDa 146, 147 



LEGITIMATION. 
LaoxTiMATiGK — ^As to a child becoming legitimate by virtue of the statutes . 



LBS80E — ^LBTTBSS^-LEV7 — ^LUBfUTT — LIBBL. 



, LESSOR. 

\ ' . , 

iMKKOL-^Aa to the right of the, in the ejectment to enter 145, 146 

' Am to ejectment being only competent wiiere the, of the plaint^'may 

enter . . . . * • 145, 146 



LETTERS. 

LsTTiBs — E£^t of a, infoimii^ the underwriters that the ship is lott by atrand- 

ing . • . • .1 

Ab to privileged, and communications • . 185, 186, 187 

What, should be privileged . . • • . 187 

Aa to, acknowledging a debt . . • . • S30 

LEVY. 

» 

Lett — Ab to money in the han^ of the sheriff being subject to, • . 15 

What equivalent to an actual, on property ... 64 
When the judgment creditor may, his execution on the property distri* 

- bated ...... 140 

As to a transfer of the interest of mortgagee by attachment and, . 157 

When a sheriff is not bound to, on personal property . SOS 
EBecl of a, on a steamboat and by agreement with the master ^ow it 

to proceed . . f . . 147 



LIABILITY. 

LusiUTT — ^When administrators will be exonerated from, for lose . . 3 

For what an executor is prima facie liable . .4 

As to, of the owners of a boat for tho loss of a slave . . 10 

AstOyfor the use of a thing hired .... 53 

Aa to ruleawhicH regulate the rights and, of holders of bills . . 75- 
As to, of sureties of a commissioner in equity who received money after 

his resignation . . . . . • 83 

When the^ of sureties is* an ultimate, • .88 

When an endorser of a note is not, . • • 163 

What may be given in evidence to avoid, • ,164 

Aa to, of a commission merchant who sells a spurious article • 222 

Ab to a witness being, to a suit for evidence given'by him . S53 



LIBEL. 

I4BEL— What an immaterial variance in an action for, . 

When evidence of the loss of the libelous paper may be given 
Trespass on the case for malicious prosecution and for. 



249 
942,243 
843--24^ 



LIEN. 

tOEK^AM to land ewheaied and sabjeot to the, of the norttiage of ifcsdor 21 
As to metuj in the sheriff's hands being «iilgect to, of/L fa. . 15« 16 
As to, of a oreditor by commencing a soil in Chanceiy • 63« 64 
How only the, acquired by creditor is defeasible . . 63 
What does not operate to impair or discharge the, . . 64 
What the only evidence of judgment, whidi the sheriff is bound to re- 
gard . . • 138^ 139 
As to a, for the consideration of land sold being ti^aived or lost . 147 
' As to an equitable, on land for misrepresentation . 156 
When a senior creditor does not lose his, . • . SOI 
' As to money in the sheriff's hands being subject to, of execution . 805 

LIFE INSURANCE. 

Iatb bouEAiroB— Effect of an eironeous statement made to a« €k>mpan|r 147-*149 

LIMITATION. 

LaoTATiov — What will not rebut presumption of payment after a lapse of 

twenty yean . . • • 149, 150 

What insufficient to intercept prescription • • 151 

LOAN. 

LoAH^-As to recovery of money, to be bet on an election . . 85-S7 

As to a, secur^ by a mortgage .... 159 , 

Pledge of a noto given to the wife before marriage by tfie husband 180 

LORD'S DAY. 

Lords Day — ^The, not to be reckoned as one of the four days during whidiitn 

officer must keep goods . . 819 

» 
' LOSS. 

Loss — What entitles assured to recover for a total, • 1 
As to liability of owners cif a boat for, of a slave employed as one tf the 

hands . 10 

Effect of an agreement between endornrs to dividd *Jie, • 41 

Liability of the hirer of a slave for, by his voluntary act . 50 

Liability of the hirer for injury or, of the thing hired . • 53 

As to, by fiiilure to demand payment of a check • 75 

Assumpsit to recover for a total, of vesBel 188-133 * 

When insurers were held liable for a constructive total, • 139 

f 



iOST— IiOTTBRT TICKETS— LTTNACY, BTC. 

hoajhrfABmnttpmi <m a policy for a constractiTe total. 
Liability of the prothonotary for, by his neglect 
A mortgage given to surety to indemnify him against. 
As to, of baggage from a stage coach 



801 

134*138 
139 
159 

210-S14 



LOST. 

LosF— As to a demand being, by neglect of administrator . . 3 
Efiect of the note of evidence made by the judge being, . 13 
As to relief where a bankrupt has, the benefit of his discharge by negli- 
gence , . . . SK) 
As to a claim being, for want of the oath of the party . . 40 
As to amount, by violation of a contract . . ' • 45 
As to money, by fiiilure of auctioneer ... 85 
A suit to recover the value of a trunk, from a stage eoach . S10-S14 
As to evidence of a, paper being given . . fi43 



LOTTERY TICKETS. 

tiOTTBET Tickets — VHrn an indictment for selling, need net set out 

As to indiotment giving the names of persons to whom^ weitt soil 



Ii9 
15» 



LUNACY. 

LuiTACT— Power of the ChanfeOor to suspend the operations <ii a oomminisii 

of, .... . 152-155 



MAGISTRATE. 

ItMlthunt— As to deHveiy of exeentioii to a eoiiatable by the. 

What a warrant of commitment should show the, has done 
As to depositions taken by examining, being read as evidenoe 
As to examining, being absent on public duties 



53 

58 
953 
854 



MAINTENANC&. 

ICaiirrwAncs— As to disbursements made by administrator &r,of in&nt distii- 
buteef ...... 

Measure of allowance ibr, in lieu of dower given by will • 



138 



MAKER. 

Maxer— E&ct ofbank usage as to notice of non-pajrment by, • 

Agreement by implication of liability upon failure of, ... 48 

Efiect of being induced to take a gaming note by representatioin of the, 99 

When the holder of a note holds it subject to all the equities of the, . 184 

When the holder of a note as collateral security may recover of the, 114 



302 MALICIOtTS— MALICIOUS PROSECUTION, ETC. 

MajcsB'— A suit by payee against the, of a note plea statute of limitations 188-190 

When the signature of the^ need not be proved . . ' • 205 

As to new security given by the, for a usurious note . • SS7 



MALICIOUS. 
Maucioxts — As to liability for false and, reports 



806 



MALICIOUS PROSECUTION. 
SlALiciotTS PBOSBCunoir — Trespass on the case for, and libel • 



d434B45 



MAL-PRACTICE. 
Mal-fxaoticb — As to an operation to procure abortion • 



155 



MANSLAUGHTER. 

MAMSLAVQHTER-^Indietnaent (or, change of law and plea of goUty 
When the jury may find the prisoner guilty of. 



191 
161 



MARK. 

MAmx-^A8toobtiteraiionofthe,ofpaymenton a note . • .79 

As to right to use the trade, of another . . . 222-226 

How Equity will restrain the fraudulent use df trade, . . 222 
When a commission merchant is liable to a suit by the proprietor of the 

trade, . . 222,226 

As to alienage of a person whose trade, are sinralated • S222* 226 

MARRIAGE. 

» 

MiRBiAGE — As to an action for breach of promise of, . .17 

Effect of a deed by a married woman in her maiden name and dated 

prior to her, ..... 66 

As to a deed of trust made by the wife on the eve of her, . , 71, 72 

EfKict of a deed of trust after the, and death of the husband . 71, 72 

As to validity of a conveyance in anticipation of, . 72, 97-99 

Validity of a, between two Indians according to their laws . 108-112 

Exception to the general rule that a valid, is valid everywhere . 108 

Efiect of dissolution of, by the husband . . 109 



MASTER OF VESSEL. 

• 



Master op Vessel — As to injury of vessel through the negligence of the, 
Efiect of an agreement between the plaintiff and, after levy 



1^ 
147 



HSMOBANDUM — MESNE PR0CES3 — ^MERCANTILE FIRMy ETC. 



808 



MEMORANDUM. 

Mbmoxandxth — Efl^ct of a> made on a deed after its execution and delivery • 66 

What safficient to discredit the^ on the minutes . 140 
As to an instrument with a, at the foot speciiying the mode in wh^ it 

may be discharged . • • • • 167 



MESNE PROCESS. 
Mbsnb Pbocess — When property could have been taken on. 



98 



MERCANTILE FIRM. 

Mekcantils Firk — As to the right of a, to purchase real estate 
At to property purchased by a, being sold by the sheriff 



155 
.155, 156 



MINES. 

. Mutes — A conveyance of, under the land for a term of years 

As to the instahnents payable for the, being incident to the reversion . 



54 
54 



MINISTERIAL. 
» 

MiiiisTSRiAii^-*-A rule as to the execution of powers whether the duty be, or 
' ' judicial ...••• 



188 



MISCONDUCT. 
MisooKDCCT — ^Liability of the owners of a boat for loss by the, of the captain • 10 

I 

i MISDIRECTION. 

(- • 

MiSDiKBCtioir — ^As to a rule nin for a new trial on the ground of, • .88 

MISREPRESENTATION. 

MiSRSFBSSENTATioN— 'Liability of an infant for aiding by any act of, the prach 

.tice of a fhfud . • •' 124 

As to a policy being obtained by, of plaintiff . • • ' 134 

Effect of a, as to ^e character and value of land . • .' 156 

When a vendor of land is in equity bound to make his, good . 156 

When an action on th^ case was held to be maintainable fbr, • 193 

Ca« for fiilae representation . . *• • • 193-201 



MISTAKE. 

AKS — Effect of a, at a bank as to the time when a note would fall due 
As to proceeding being filed in a wrong suit by, . . • 



I 
11 



804 



MONBT — ^HORTGAOS — M0BTGA6BB. 



Mm. 



At to a, in drawing a deed being corrected by Comt of Equitf . 66, 71 

Relief in Eqaity against, as well as franda in a contract . 78 

kM to, of draftsman in drawing aninstnunent , 78 

A bill to have a, rectified ' . • 147 

As to a, which consisted merely in ignorance of legal liability ., 178 

MONEY. 

Mamrr — Right of principal to his, so long as he can trace it . .6 

When the means of tracing, always fails . . 8, 9 

As to, in the sheriff's hands being snbject to lien ^fi.fm, . .» 15 

As to recovery of, lent to be bet on a presidential election . 5^5-87 

What a party must dolto enable him tp briqg an action for, paid on a 

« 

contract . . . . . .49 

When Equity w31 consider land as, to avoid escheat . 89 
When sureties of commissioner in Eqaity are not liable for interest on, te- 

* ceived by him . .83 

As to a note given in consideratipn of, won at gaming . . 99 

As to o|)taining, itnder false pretences . • 115^-131 

CiSect of the payment of, by a party voluntarily . . 178' 

Role as to, in the hands of a disbursing officer . . . 5ttl 

As to a sheriff becoming liable for fiiilure to collect, . • 205 

As to, earned by a slave over and above his wages . . 5108 

An acffon pf ossju^psit for, had and received imd, pM4 • SOB^fM 

When to make a tender available the, must be brought into Comt S21 



mortgage:* 

HoBVSAOB — As to land purchased and a, given by an agent in his own name • 6 

Aft to indemnity to agent against the, ... 6 

As to land purchased and, by an alien to Hinder fer purchase money . 11 

As to the title of the people being' subject to the lien of^ ^ . 11 

liability of one .purchasing land subject to bond and, ,  • 1^7 

As to purdt^ser becoming surety for the grantor in reqiect to the, debt 157 
Right of mortgagee to enforce his claim against the purchaser in a bill 

to foreclose his, . . . 157 

A« to |he interest of mortgagee after entry to fiyieclose his, . 167 

An to order of sale of parcels covered by a, upon its fiyieelosure . 158 

As to rule having no SppUcation to deeds of trost or, . . 180 

As to recording a, being equivalent to actual deMvesy . . 180 
When .a widow cannot, her dower . • d47, 348 
A biU in Ch^sieeiy to fiocolase the equity of redemptieii in «,«f « light 

of dower .... 347,5148 



. MORTGAGEE. 

MoETOAOEs — When the obligation of purchaser enures to the benefit of the, 
Ak to the interest of a, of lands after entry for foreclosure 



157 
157 






M0K16AG0B — AMOTION-— MVEBBBt BTC. S05 

'  . ■: 

MoBtVAOBB— As to right of attornef to retain the d^da agiiiMt mortg»for for 

eiqiensea due from thp, . . * . • • 157 

As to Btipalation to prevent, {rom making farther ad¥tiieet . # • 159 

Whenthe, ofavenelia not liable for repaire • \ • ^5 



MORTGAGOR. 

KosiSAOOB — As to parchaser becoming anrety for, • • 157 

Aa to the right of an attorney to retain the deeds against* for expenses 

of reeoDveyance , . ' . .•.,.'• 1^7 

When the equity of redemption is reserved \o, and oo^ to tb» s^retj^s 158, 159 

As to rigl\t of mortgagee to lend, more moifey and take a fiirtlisr oharge 159 

As tp repairs of vessel m^de on the credit of, • , . • 245 



MOTION. 

Mbxioir-— When the Court of Chancery will set an ezecntlon aside^upok, ; 23 

As to a sheriff taking advantage of irtegnlarity when a, istaiade against 

him •••••• 85 

What held on, for kabeaa corpus to be the result of a hit contract , 121 
An affidavit filed and, for a writ of Ao&eatf corpus ' . . 121-122 

JiB to a, to file an additional plea • • '* « ' • 175 

• ... 

MURDER. . . 

t , 

If UIOBI — ^Indictment and conviction of, but the judgment reversed on ^rror to 

the Su]ireme Court . . ' '. 121 

When under an indictment for, the jury may find thie prisoner guilty of 

manslaughter . . ' , ^» ' . 161 

As to incompetence of a witness by his previous conviction oJ^ • 255 



MURDER— INDICTMENT. 

MfTKoarr^jpacaiuinr^AM to the right of a jury under an indietm^- for« tO; 

find priifoner guilty of a less o&nee .. .^ • 161 



NAME. 

KAMX-*WIien a blank for peyee^s, may be fiUed up by a hmajfde nMa 27 

As to an action by endorsee of a bill of laAng in his own« ' ' . 30 

When a declaration may be amended by striking out aH the^ biit on# ^27 

Eflhst of signing an instrument with initials Instead of,' . ' ' ' ^ • 161 
As to passengere registering their, in stage office . ' ' •' . 210 

As to right of one person to ase thp, or marks of another ^' ^ ^ . UStSk 






"808 



nXOLBCT — ^2fB0LI0S.^CB — ^NBGOTIABLS — ^NEW TRUL. 



NEGLECT, ' 

^WLBCT^LUbility Off ft bank for, to charge eadoner 

Measure of damages in an action against an o$cer for, of dntjr 
As to, of an in&nt to state his title to property sold ,. 

Idabiltty of the prothonotary for* to enters judgment 



€5 

133,133 

U9 



NEGLIGENCE. 

4 

ItioLioiircK-^Liability of owners of a boat for loss by» tff'lhti Mptaln 
VnSMtmMaioM htft aifef fivm the, of his p y edeeg s sor 
As to H iMiikflipr I6iln|f Ihle beMflt of his diseharge by. 
Liability of the owner of & vaft for ^majgie by, of- j^ilot 
When aft4nfiint would be liable for. 
As to, being in law imputed to an infant 
As t? onderwritem hieing liable for, of master and crew • 

As toa4a»bei|ig$befssnltof, « 
As- to # jadgjDMnt ^obtained- without fhnlt or# of del«idsnt • • 



10 

Ji4 

23 

65 

125 

135 

137 

IQo 

141 



'NEGOTIABLE. 



If ieoTiABLS-- As to ihe reoeipt of an attorney foe anots bdag, « 
As to attorneys being parties to, instruments • 
Distinction as to, instruments 

As to a bill of lading being, • » 

As to a, note given bj a party entitled to rescind tha contract 
Bankers' checks, and subject to the same rules as hills , 
As to United States Treasury Notes being, 
Ho^ltiB holder h( a, note taken as eolbiteral security kolds it 
Right of Doldec of, note as colkteral security 
When a dew security giTcn for a usurious, note is not usurious 



17 
19 
19 
30-33 
A9 

•^ is 

79,80 
164 
164 
337 



•^ iJ^HJW TRiAL. 

Nbw nli^^Cft ^k^iaM^^vlB' Wrtoianflcltf idt, for th<^Ve6orrii<s« Itelntf tun- 

' pTete . . . i , 13, 14 

A rule nUi for a, obtained on the ground of misdirection • • 29 

A motion for a, aTorring that the Terdlct was against evidence • 46-49 

Motion for a, on the ground of error in the instructions • . ^325 

Rule to«bow<canifr why 4heie shnald not be a, • . • 135 

When defendant was entitltd to u, . . • .143 

Ai^appealaodtBotiopi for a, . • • . • 156 

For what canse ft, will be granted • • .161 

A cause remanded to the Circuit Court for, . • « 166 

Effect of a refosal of the IVobate Court to grant a, .168 

As to a, where rerdict was rendered te disregard of the instructions 23G 
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XIXT OF Xm — ^NOLLB T^^^qjTL — ^NON-PATMENT, BTC. ffijf 

NEXT OF kin! 

* _ • * • 

Kizr or Knt-'Aa to who estate would go to as, . \ 153 

A0 to an order, without prejudice to the rights of, . . 155 

What will not exclude i^person from administration as, . . 161 

What a •arrogate. ^laJr properly take into eonsideration in selecting, * 163 

NOLLE PROSEQUL 

Noiu Peosequi — ^Wben the plai^tifi* may enter a»,a8 to one defendant and 

proceed to trial against *^# others . • « 84 

NON-PAYMENT. 

Hdk-Patvent^-As to ne^ect to give notice eC.of ft i)ote in^baiik . 1 
When endorser isibound by notice of, giTeii.«cn<bisa«hly. tpi the wafa of 

the bank . . . , 2S 

' Agreement between endorsers as to the loss in case of^ • • 41 

I 

NON-PERFORMANCE. ' 

'•'•■-'" • . 

Noir-FxuroRiiANcs — As to one who prevents the performance, of it condition 

taking advanlage of its, . . > • 41 

As to. liability for, of a. contnct . . ^ » . .47 

Daty. of a party entitled to rescind a contract for, • * • .49 

NON-llESIDENT. 

. * ' ' *■ 

Hoir-RisinEirT— ^Ajb to the right of» sued in .a State C(mrt> to Jwve ibe flttt 

transferred .•...'. 169 
As to right of tramler if» is sued as eXecqtor . . ^62 

Right of, if the United States Court and State Court eommeoce on the 

safte day ' . 169 

NON-SUIT. 

 a 

Noir-Srr^^Aa to leav^ reserved to .mdVe for a, . . *. 18 

Refusal of, but reserving leave for defendant to move to enter« • '30 

A, awarded and exceptions taken thereto . , . •74 

As to a verdict with lef^ve to move to enter a, • • S90 

NOTARY. 

JH^TAitY — ^As to a notarial certificate of a deceased, • -.35 

When the, is a competent witness. bet\^eei> two endorsers . 41 » 

As to notes given for the price of land being left in deposit with* • 169 



I 



108 IfOTB. 

# 

NOTB. 

^OXB'-As to a, in bank being entered wrong and not presented for payment 1 

Liability of a bank hr neglect to charge endorser on, , . 1, 9 

When administrator will be cliargeable with Iqfs for neglect to collect 

a, take^n by him . . . . . 3 

Validity of the receipt of an attorney fi>r a, left for collection . 17 

As to endorser of a, in bank being bound by usage of the bank 23 

As to a, for money lent to be bet on a presidential election . . 25-37 

Eflfect'of a notarial certificate signed several months after the protest of a, 35 
Salt between endorsers of, upon a contract to divide the loss in case of 

non-payment . . . 41 

Duty as to post, received for collection . . . 45-49 

As to the rules regulating the rights and liabilities of holders of, . 7S 

As to a; to'a feme sole payee who married and her husband survived her ' 93 

i When a, given in consideration of money won at gaming is void . 90 

^ "When no demand or nbtice to the guarantor of a, isTe<]ttired # . 107 

-- ^ As to an endorsement of partial* payment in the handwriting of the 

^holderofa, * ..... 151,153 
As to a married woman having a separate esAte giving a, in her own 

name « . . ... .  155 

As to the right of one holding a mortgaged, to endorse it to a third 

pevBon ' • ' . . 1 59 

Ei&ct of the holder of a, suffering the signature of surety to be erased 161 
Responsibility of notary for, given for the price of land and left in de- 
posit with him ^ . •  •. . 163 
As to a, payable to a third person or bearer transferred and subseqnent- 

ly endorsed witiiout considers tioa . . 163, 163 

As to parol proof that endorsement on, was procured by false pretencea 163 
What furnishes a complete defence for endoiser of a, . . 163 

How the holder of a, taken as collateral security holds it . • 164 

As to the rights of holder of a, taken as coUaterei security . 164 

As. to a, payable in the currency of the State . ' • ^ 167 

What a good negotiable promissory, . ' . . 167 

When a, payable one day afler date is due . , 167-170 

As to proceeds of sale under a trust securing several, which have passed 

maturity . . . . . 170 

As to a, pledged by tlie husband whicfi was given to die wife before 

 marriage ..... lBO-183 

How the endorsee of an overdue, takes it . . 3Q2 

What need not- be proved in an action against eadorser of a, . 305 

As to a^ given for a usurious consideration . ^ 234-336 

. Effect of a bona fide holder of a, tainted with usury taking a new se- 

curity .... . 237 

As to a, given by part owner and agent for outiit ot vetMcl • 245 

^ - How a wrong endorsement on a writ in an action upon a, may be cor- 

jrected .... • 356 
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. HOTICB— innfC pro .Ta«Cr«OATIIt SIVk : Mt 

NOTICEl 

Hoi^ici— When no».of non-parent was given to endorser . 1 

Ai to a settlement of his account by atiministrator wiihqut tbe,. pre-j^ 

scribed by statute' . '• . ' S 

As to property of principal transferred for value by ag^nt without, 6« 9«il0 

When endorser is bound by, of non-payment according to usage of the 
' bank. . ' . . ... » Sa. 

» ' Whea bomplainant should file a, of the pendency of suit . ' 23 

What a waiver of the .obligation to give, of non-payment of note ^ . * 48 
As to public, of sale under a deed of trust . *, . 71 

At to th&qaestioa whether the drawer of a banker's pheck is entitled - 

to demand and, . ... 74 

What held to be sufficient, of dil^onor of a bill . . 81, 83 

When express, of the deposite of a policy by way of an equitable mort- 
gage must be given .... 127 

When no, to defendant 'is necessary as to entry of confession of judg- 
ment . . ^ . . • 140 
Ab to a note' taken without, of any matter to render it invalid ' ..164 
'^ As to, bf fraudulent consideration of a note « . . 165 
^ Ab to payment of agent's check by the bank after, of thie piincipal's • 

claim . . . . . . 183,184 

Efiect of a, by surety to the creditor to sue the debtor . . 219 



NUNC PRO TUNC. 
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r 

I^'otc PRO Txjwo— When judgment may be entered, . •• 140 

^ As to application* to the Court to enter confession of jadgpteat, • ^ 140 

OATH. 

Oatb-— As to intention of supporting a claim by, of assignor . * . 37^ 99 

iii to information on, before a magistrate* . . . ' 58 
^ When books of account must be proved by the, of the one introdneing 

them •••••• o4 



OBLIGATION. 

Oblioatxon — What a waiver of, of demand a notide to maker of note • 

As to such a moral, to pay a debt as will support an action on a promise 
When the, of the purchaser enures in equity to mortgagee 157 

r A8to,ofthefathertopay the/claughter forsenrices . . .. n\ 

OBLIGEE 

OsL»nt— When the plaintiff may enter a nol. pros. a« to one, and proceed^ 

trial agaiikst the other .84 

Eflect of the erasure of tlve name of one, and the substitntiov of anodier  84 
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OFFICER. 

Otiici»— Ab to a bank or its, being panicipant in a breach of tmat • .10 
Ai to an, attaching goods and siiffering them to remain with ths debtor ' 17 

Attovalifiiy of thexeitificateofaState, . . *- 36 

As to' conformity of certificate of a foreign, to law . • 36 
As to th^ right of an Individoal to call the, of a Corporattoa to acbowu/ 59 

As to the fond in controversy being in custody of, of th^ Oonrt • 64 

Measure of damages in an action against an, for neglect otdatf * 65 

Air tb'tiie tune an, most keep goods after seiznrs • . • ' S19 

. OFFICIAL. 

« 

OHioiAL — ^As to damages for neglect of, duty . • « .65 

Presumption that every man performs all his, duties ^ • . 79 

WHatniiistico^f the peace cannot charge for as, duties • • 144 

OMISSION. 

Omissioh — ^As to measure of damages for, to serve and return an ezeentlon 65 

As to, in a deed by mistake of draftsman . . * 68-71 

As to, of the clerk to enter a confession on the minutes • , 140 

When, of deUvery was not evidence of conversion . . S& 

ORDER. 

Oiiii — As to a sale by auction mider the, of the Court • • « 26 

As to, for appoin^nent of receiver in Equity • . • • 64 

WlieB the -Jsdfe wi^i not, money to be paid into Court • « 17$ 



ORDINANCE. 
piuiUHCi— As to recovery of money paid under an illegal^ . 

OWNER. 

OwHiR — ^As to liability of, of boat for the loss of a slave r 

liiability of, of a raft for damages to property occasioned by ned^ 

of pilot .  . , * 

HffW part, of a steamboat are generally considered 

In As to an action against one, by another . 

Rigid of, of stolen goods against a purchaser from the thief . 



« 



177-180 



16 



66 

214,216 

214,' 2i 6 

217 



PAPERS — ^PARENT AND CHILD— 'PASOZ* — PARTIES^ 811 

' «  f . 

Owsn— Ai to ezemptioii of tools where the, is not a tradesmaii S31 

Tteepem against, of the Aidi'vbyi de^tlHf jftiMrails on a highway • 236 
As jopiirc}iase of ontfitspf veseel byjointf . . ^ • 5M5 

PAPERS, 

pATsss— When a, porporttng to be a bill of exchange with a blank Ibr payee's 

namamaytjbe.filoflliip^^ . * « . S|r 

Motion for production of letters, dte. . , .. « • 186 

As to a release filed with the, of tlu; cai^ia. • • «. 215 

PARENT AND CHILD, i 

'pjsaxxcf AMD C.B¥u>^A« tQ.seiTice8.of a.daughteif w^j«aid^Ji%$^f.i^qpi))^ 

her par^t aiier she is of age . • • • 171 

PAROIr« 

Paroql*— What it is competent to prove 1>y, eyidence • • .6 

As to application of the mhi that^exolndeSf eyidenoa . • 11 

Efiect of a, agreement as to a boundary line • . ,35 

As to, evidence to [»'OTe a, contract . ^ . . ^ 

A, con tract for the sale of a slave with a co n dftfen • • 43--45 

Wh^n by accepting deed all, contracts are mergeil . ' . 66 

What neossniry to constitute a valid, gift of A chattel • ' . 100 
As tb, proof b^ing admissifaie that endorsement was pioenredt^iUse 

pretences . . . • . .163 

Am to, evidence to show the eontents of a EAndbilk • •* ' SIO 

PARTIES. 

* ' . 

Parties — ^When the, receiving the deed and executing the mortgage is a sure- 
ty in respect to the other . • • .6 
As to the interest of a, holding only a bond for title to land • 33 

, As to sale of land by^ having no title . • , • ^ 

As to stipulations of, being waived or prevented by .the^ • • 47, 48 

As to a conviction which does not diow, thaf the evidence w^ jfiven in 

presence of the, charged . . . . 54-59 

When.a. Court of Equity will not interpose betw^en« . . 82 

What erasure and substitution avoids an instrument as to, not oonsenting 84 
As to a bill to review an administration where the, had a fiui opporta* 
r nity of being heard . • • • 97 

As to a judgment against a person not a, to the suit •  • 139 

Assignment of, .a judgment to a thirc^, . , . 140 

When a lien subsists as between the, to the suit . ' ' • • 147 

When, pulling down a house are responsible for the damages ^ • . 228 

What both,^ must be cogni7anr of to render a contract usuriona 237 
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Vjkxtmox Funs— Right of the parties where a« hiss been destroyed by • flood 171 



PARTNERS. 

.•'••• '•  ** 

FiRTirxRs— As to authority for either, to give a gnaraatee in the name of the 

firm . » • • 18 

As to the powers of indiTidaal, 19 

When a guarantee given by one of two, in the name of the firm was 

binding on both, . - . . . . 19 

As to right of» in trade to acquire real estate in their partnership name iS6 

What considered property of the firm for adjusting claims of co-, . * 17S{ 

'Efiect of one, selling his share to a stranger . • .172 

As to one of several, who are plaintif& being a witness for defendant 173-174 



As to part owners of a steamboat being considered qiecial. 
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PARTNERSHIP. 

• 4 

JPARTNSBsmp— As to an undertaking by two attorneys in, . , . 17-19 

.As to a gnarantee by one in the name of the, . • • 16« 19 

What not such an interest as to constitute a, . . ., 40 

As to partners in trade acquiring real estate in their, name . . 156 

As, to real estate purchased with, funds for the use of the firm . 171 

When a, is dissolved by one partner selling his share . . 173 
Asito a judgment against one member of a firm constituting a bar to 

recovery fi-om the others . ^ . . 175 

A suit to pnt an end to a, . . • 17S 

As to assignment of one giving control over the, fimds 173-174 



PASSENGERS. 

PASsaKOEKS — When proprietors of coaches are answerable to, for iijury . S9 

When proprietors of coaches are not answerable to, . • 37 

As to right conferred by a ferry franchise to transport, .93 

As to, calling and registering^their names at stage office . 310 

' How the conditions of a line of coaches are sufficiently made known 

to,' . '310-814 



PAUPERS. 



< 



PAifraRS—Eflfeet of having a dwelling in a town five years wilhont receiving. 

■oj^lici as a, . . , • • 

When, gain no settlement in their own right . . . • ^' 

pAuriBS-^-As to settlement of, . • • Si03-304 
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1>AYEE. 

.PaTZE — When a blank for, name may be filled up by holder • , S7 

When the, is a conapetent witness . . . .41 
As to a note to a feme sole, who married and her husband surviTed her 9^ 

As to mktter rendering a note invalid between the maker and, • 164 

A salt by th?, against the maker of a note • • 188-190 

As to a note tainted with usury in the hands of, . . 237 



PAYMENT. 

pATitENT — What not such a, as discharges the accept . . • 2S 

What no evidence of the*, of the bill by the acceptor . .28 

As to, of Mil by a stranger . . . •' 29 

As to interest of vendee to land on, of the purchase moAey . • .35 

As to post notes to be returned if, was refiised . • 45 

As to duty to present post notes for> . . . .45 

As to a deed^of trust operative as a security for the, of money . 71 

When a check should be presented for, . . -. . 74,.75 

As to a note stolen the marks of, being obliterated « • 79 
E^ct of the executor using the assets of the estate in the, of junior 

judgments . • . . . 85 

As to a bill against a married woman to obtain, of a debt . . 97 

When poverty will not rebut the presumption of, of a judgment . 149-^151 

What proof will rebut the presumption of, of a judgment . 149,151 

As to proof of demand of, .... 149 

.What not sufficient proof of, to interrupt prescription . , . 151 
As to a credit endorsed on a note without stating when the, took place 152 

As to sale of parcels in reference to the, of the mortgage • . 158 

As to whether a mortgage was extinguished by, of the debt • 160 

As to the termination of the day of, . . . . 167 

. 170, 171 
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' plea of, in a suit on an injunction bond . . • 

Efieet of plea of, of the whole sum and proves, of only part . 
When a guaranty of, of a pre-existing note is without valuable conaide- 

ration . ■• ' . . . 

When a sale or, is not void as in contemplation of btfftkmptcy 
Effect of, voluntarijir though not bound to pay . 
As to endorsement of, on a note by payee 
What not sufficient proof of, to take the case out of the statute 
Legal construction of a contract where no time of, is expressed 
Effect of, of money by a dierlff in violation of an injunction 
As to a contract to pay ten per cent, per annum until, • 

* As to a declaration by a vendee on a bor i to make title on, of the jmr'* 
chase money . ' • 
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PENAL. 

FkVAL-*— How, statutes sre to be eoostraed . • • • 

ProfisioDs of the, code as to separate trial • • • ' 96l 

PERFORMANCE. 

Pg^FouiAircs—- As to one who pirerents the, of a condition taking advantage 

of its Don-, . . • • . 41 

As to, where there are nmtaal conditions , . .41 

What will dispense with, or the ofler of, . . 41 

When it is competent to show- by parole that the, of a contract was pre- 
vented \Sj the other party .... 45, 47 
What a party entitled toyesoind a-contiact for Bonn, niistdo lo.enabli^.. 

him to bring-^etim . • . .49 

As to re-delivery of the thing delivered as part, .• • .49 

^ to; of theivBeesasaQr reqwremeats to have a snit transieized^ • 1G3 

PERJURY. 

Aisc&T — As to temptation to, and frand .40 

Whan it is, to swear \»% fiust not knowing whsther itistnia «v fiUse . 195 

PERSONAL ESTAtE. 

PtftscnriL BsTATB — ^As to an aarigmnent by a debtor of all his real and; . 1$ 

^o whom-all tfaie, of lonatic would go if he died without a WIU . 153 

Rule as to, being left in possession of the grantor \ • 180 

When a sheriff is not bound to levy on, . . S05 

As to declarations of vendor of, made before sale . . 237 

- When a vendor of, is a competent witness to prove he had no tido , 242 

When vendor^ interest is to be treated as having been, . 347 



PETITION. 

FvnnoH — As to filing, in bankruptcy . . . • 17^ 64 

As to a, to supensde commission of lunacy . . 153 

,- A, filed in the Oiphana^ Court for execution of an aoreement . . 846 

PLAINTIFT". 

JIfcAiNTiFF— As tora». ift all attachment being required to give security • 17 
. As to, entrring a mL pnm, as to one and proceeding to trial agfiinstt th# 

othen .24 

Eflect of a colorable assignment to make a legal, a witn«s| 37-40 
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TLMmar — Efleet of a promise to paj^ « jaQtfiomtV, would proeeed no fitrther 99 
When* cannot maintain action against wrong doer for taking property 

I from officer ..... liV ^ 
When one olT several ^partners who are/'is k coniiM'teiit "wltiiM'ib^ de* * 

feiidant ' . . . - . . • ITs^ 

When the sherifT wilT be responsible to> in' injunction ' • . . 905 

Ai to ayenqpnts' by, in an action for a libel ' • • • 84^ 

PliEA. 

FuEA — ^ISBoe jomed upon, of nil debet , • • ' • 9S 
As to, of payment and replication denying the same « ,98 

What the proper judgment on overruling a demurrer to a, in abatement 75 
Appearance and, as to one only of several defendants • .7^ 
As to separate trials where several persons jointljr indicted sever in 

their, • • • 90f 

Motion to file an additional, of a former recovery . . 17S 

As to, of general issue and in bar and trial by juiy • • 343 



PLBADINQ. 

FuiAnxna — As tOj a discharge in bankruptcy in bar of an action 
As to, in nullo est erratum which confesses error in fact 
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PLEDGE. 

FuaSB — ^Where the husband, a note which was given to his wife belbie mar- 
riage • . . , « 180-189^ 
As to the act of, a note passing the title . • • 181 
As to the act of, a note being evidence of intention to appropriate it to 

his own use . • • • 189^ 



POLICY. 

» 

PoXJCT-^As to a rule which applies to, of insarance as well as to other agree 

mttiti^ . • . . . . .It 

As to an action on a, which covers only the interest of one pitit 'owner 126 , 
Wl^n exj>ress notice of a depositr of, byway «f eqnltabto mortgage must * 

be given tothe company • • • 137 

Assumpsit iof'totnl lost on a; . . • . 128-133 

Assompsit on'ai of insurMieebgain^'^rils 1)^1116 'MS . ' • 134-138 

As to erroneous statement in obtaining^iai of )iftr insariiiee . •147-149 

As to an action on a, of Insurance on a ship . • 185-187 

Ail HO' the right 'Of an underwriter on -a, to coHeet evident*^ . 185-187 

As to reasons why, of insurance should be constraed dilieKiMiy from 

other contracmi' . . - , ' 19^ 
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ZHA' P08SBSSI0K — ^FOST NOTBS — TO&jrOVZaaXCtr^^WKBB* 

POSSESSION. 

PomssiON — Ab to the right of principal to property in, of the agent * . T 

As to right of creditor while property remains in, of assignor . 16 
As to attachment of goods and suffering ihem to go back into, of the 

debtor .. . • 17 

Effect of, according to an agreed line of boundary . . • 35 

As to wrongfully depriving a party of, of his goods , . . 59 

^ to entry under a writ of, '. . ' . $3 

As to, of the funds of a corporation by their agent . . 60 

As to liens which are lost when the owner parts with, of the property 64 

What does not reduce a chose in action to, . ' . .93 

As to asset in, of executor after his discharge from his trust . S|7 

As to a transfer of property in, by feme sole in trust .• , 98 

When the right to a fund depends on the length and character of, 101 

As to recovery of, of a slave . . . . , 107 

As to a lease and, being in the way of recovery . * 145 

As to right to enter by proving, . . . . 146 

As to taking property out of, of an officer . . '• ' 171 

Rule as to persqpal property being left in, of vendor y . 180 

As to attachment of property in, of executor . ^ . . 217 

Kfi^t of (declarations of vendor while retaining, . . . SB9 

Right of wife to her fortune not reduced to, by the husband . 253 

POST NOTES. 

Pmt Notes — As to plaintiff receiving, payable at a future day and agreeing 

to account for them .... 45*49 

Duty of plaintiff to cause, to be presented for payment . • 45 

I 
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POSTPONEMENT. 

PosTPONEUBNT — As to necessary notice of, of sale by slieriff . . 71 

POWERS. 

PowEXs — Necessary restrictions of the« of individual ^rtners as to n«gotiable 

instruments . . . . , 19 
Efiect of arbitrators varying from or exceeding the, conlerred-npon them 21 

~ . As to restrictions upon the, of State. Legislatures • • 53 

As to, of reference being given to a corporation by its chi^rter • 59 

When the wife during coverture had no, to devise the estate • 71 

As to a, to sell coupled with a trust . . .63 

As to, of the Legislature to establish and regulate ferries • 93 
As to .the, of the Court of Chancery to suspend the operation of a c<»n« 

mission of lunacy . « . 159 

Aa to right of a partner to delegate his, to a stranger . . X74 
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PBK-BMPTIoer I.AW^f BBPBRBNOS — ^FJIEXISB% BTO« 317 

Ffliwsis— When all must join in the execution of «, • . , 189 

PlKrationary, of sheriff AS to Belling . . . • • . . S05 

•As to, of a Conrt.to permit an amendme^it • . « - . 25$ 

PRE-EMPTION LAW. 

I 

# Pbb-sm?txon IjAW-— What lands are excepted from the operation of the» . 189 

• * 

PREFERENCE. 

I 

1 

PssKEWDfCB— Right of a failing debtor to, one or more creditors by deed of 

assignment • • . « • ' 1$ 

As to a sale or payment without intending to give a, • • 177 

' PREMISES. 

PtmiSES— As to title of, in question . • ^ • « 72 
As to dower in, taken by descent • • . • •76 

Eflfect of mortgaged, being subsequently sold in parcels • . • 15S 

PRESENTMENT.' ^ j 

'.PmBnnRNT— Omission of, of a note by mistdie of clerk • • I 
As to a bill of exchange not taken on« but taken up afterwards by a 

person unknown ... • S8, 99 

Puty of holder to cause post notes to be 9easottably, lor payment • 45 

Motion for nonsuit ibr xiot having proved, in due time • • 74 

PRESUMPTION. 

PusummoN — ^When the Iqgal, must be rebutted • * • ^ 37, 39 

As to, being in &yor of freedom . . .40 

What would not justify in making a, , . * • • 58 

As to, that every man obeys the mandates of the law ... 79 
As to the, of the law that an infant is incapable of understanding or 

promoting his rights . . . 133 
What insufficient to rebut the, of payment • . 149-151 

When a pui^aser is presumed to have purchased for his own benefit S38 

PRIMA FACIE. 

PxDia Facib — For what an execution is, liable . . • .4 

. As to issue of an ^execution on a judgment or decree which is, discharged 93 

What, evidence of payment of a bill by acceptance . • 29* 

As to a certificate being, evidence of its conformity to law • » . % .99 

Afl to making out a, case . • >, • 39 
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PiDU Faczb— What,* evidence of a debt ' • • \449 

-What, endenee that goodi were faqpuihed vpoa the fiuth-of m.fimmt^ 155 
As to a, caae of legal fraad • ... • \,' 199 



PltlNCIPAL. 

PuKCiPAir-<-Aa to parchaae of land by an agent in hia own name for the bene* ^ 

fit of, • • • 6 

When the, is entitled to recover Jiiiprapertjt in the hand of hif agent 6-10 

Th(| drawer of a ^heck a, debtor . .75 

When the, may maintain an action for money deposited by agent i€BM65 



PRINCIPAL AND AGENT. 

PiurciPiL AHD Aaxirr — ^Right of, to protection against illegal act of his agent 182-185 
When thecommanic%tionsof anagent toh)a»ace.>priv%§ed /ri'V 

• t 

PRINCIPAL AND SURETY. 

PuMciP^ AND SvKiTT— As to, bdlng sblo V> pay wl|en note fell doe • i 

Effect of the holder of a note bv arrangement with, s^flfering the aigw- 

tare of one of the sureties to be erased • - • r.ii€l 

PRIORITY. 

• * 

pBioiXTT— When the, of an ezecntion revives . • • 84 



• PjRISPNBR. 

.i^HXSomER — As to with^pses being examined in presence of the, . .58 

As to authority of the Court to diseharge the jnry.withont oeasevt^of the, 90, 91 
]P,iglit of, if the Court improperly discharge' the jury . .90 

When it is admissible to show that, had passed forged biHs-befoie . 93-97 

. , Conviction of, appeal and change of law «. . 93-97 

W)ien«apder an indictment for mnrder the jury may find the, guilty «f 

a less crime . . .• • . . 161 

When a deposition may be read in evidence on the trial of a, if the wit- 
ness be dead • * • • • 853 



PRIVILEGED COMMUNICATIONS. 

^ PinnuoBn CoMinr5rttiTioi(SH**WJwa 4he oommuoications of an Agent., to his 

' principal are, . . . . 185-187 



nOBATS COURT — PROFITS— PROMISE— PSOKISSORT HOTB. 810 

PROB^iTE COURT. 

PiOBATB Court— When the, cannot tiy the right to property . .78 

A« to allotment of dwrwr by^Ae, . . • . •; W 

The, -not the proper tribunal for- aqltlenient of mHtsnofxAmam . . 78 

When an iesae most be tent back to,.fi»iudgineBt . .188 

EXr«»m<^€ilwiit>Oourt lendering judgment upoaanwRM • 188 

Efiectof »iefbsalof.the, tograntanewtrial . . 188 



PROFITS. 

pKO]hTS A« to compAisatioti for Bcrvicea in the form of eomwiittdun an^ 40 

As to a right to call npon a corporation for dividend of, • • 



PROMISE. 

As tQ a, on which an action can be maintained . ' • ^ 

. An action of assompsit for breach of jpasr^ajge* . ,.. .• 17 
As tp, avoided bjr statute . . . . ' 26, 27 

.' As to tl^.peiibrmiiPGe: of conditions.which are. the ^co n Bd e THfAoff , qf ^ >» . 4t 

When an action may be maintained ttn%r ^ ft 4l4rd.pei99>^ *  ' ^3 

As to a, to pay, a bill by endorsejrdjischjEgEigedi^^la^&es . ^ , , 79 

.Whata, in consideration of general, forbeaiSQce .• • d3 
Wh^t prima /MM|^e«id*ncetbat«»ditiw^gi¥«ivt9 a,iiitt^^ wmmOL] 

on.the &i|h«f,h^r» .... • • ^165 

Wh^ a, W9s?ikswiak gmtuity . • ^ « 188 

Effeetof a,by amasterto.hisslaTe • • • 208 

Astoa,withoutinten^ii«a(^,«dber^toit • . • . . 838 

PROMISSORY -NOTE. ' ' 

* . . . '• . 

^ioxi890KrrJ(oniUA»to.a^ gmn Ibrmoi^ ba b^Mii •.spraidaiH 

tial election . • . . ^ ^ 25 

A suit by the first enddnser on a, . . 41 

As toacooiraet'tadsliver 8»hefal byds&ndmt . . • . 49 

As to liabili^ of an endorser on a> of a «9tpo«ation • ' 63 
-When the properties of a« .cannot be .gvrentoihtwfiilanstiuipat '* '.63 

As to endorsement of .psrtialipayiDieatdftitheiuuuhriitittg of ihddsr of, 151 

■What a good ne^etiabkyattd may. beideetaredioUta* such . • 167 
When aifnatanty. ^ payment ci. a< pie*esisiiDg^ is witheot' falMd>le 

;'4Miridai4tion . . .176 

•Suit by payee against the maker of a, plea statute of limiti^tiofii 188-190 

Assumpsit on a joint and several, . . ' • • 219 

•As to an amended declaration in.iBn.#«tion:on a, . • '956 
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PROOF. 

TrntOh^AM to examination of, and allegations of t^ parties • • £8 

What the neoessaiy, of hooka of a corporation • • €3 

When direct, of knowledge of laeh^M is not reqaired . • 79 
What jrafficient in the absence of all, to discredit the memorandoin of a < 

. jud^ent . . . . , 140 

What, will rebut the presamption of payment from lapse of time . 149 

As to, insufficient to interrapt prescription . . .151 

When parol, is sufficient and fumiibes a complete defence . 163 

As to the, of a deposition • . . • .. 253,254 



PROPERTY. 
PxoRETT^Right of prineipal to recover his, so long as it can be traced in the 

« « 

hands of the agent . • • 6-10 

When the Court will order, to be resold . . . 20, 21 

As to bankrupt being a competent witness to prove, in assignee . 23 

Efiect of endorsement of a bill^f lading to transfer ihe right of, 30> 31, 33 

As to dividends of, of a corporation ' . . .62 

As to movable, liable to execution at law . . ' • ' 64 

What equivalent to an actual levy on, . . . ' .64 

lability of owner of a raft for damages to, of others . ' • • 65 

- ^ • As to application of widow for dower or distribution of, . •• . 78 

^ ' As to tike proper Court for settlement of adversary claims to, / • 78 

As to allotment of 'dower in, and failure to receive it . . 78 

^ -' As to a note given becoming the, of the husband . - . 92 
d^ht of a creditor of the wife to look to her, fraudulently conveyed 

for payment . • . . • . . .97 

When an infiint may sue for and recover his, sold by another . 122, 123 

A« to a Ictgacy. payable out of a certain fund when testator had othezv 146 

As to a testamentary disposition of, by a lunatic . . 152-155 

I ' liiability of vendor for a false representation as to> . • < 156 

'' Right of one who is .defrauded by another in the purchase of, . 156 

As to application of the proceeds of sale of trust, . . 170 

What in JSqnicyii considered as the, of a 6rm  • . ' • 172 

Rub M lo personal, being Ipft in possession of grantor . • 180 

As to all acquisitions of a slave being the, of the master i . ' '. 208 

Eifitet of declaration of vendor of personal, made before the tale .  SSI 
When a Vendor of personal, is a competent witness to prove he had no 

I title ... . . . •. 242 

.When, is personalty of the decedent • . . 146 

Ai to right of wife to acquire a separate, . . • . 5^ 
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PROPRIETORS. 

PxonuBTOBS-^As to liability of, of coaches for an inJQry by defect of coach 
When coach, are liable in damages for the result of an accident 
When, oi a coach were npt answerable for an injury • . , • 
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PUBLICATION. 

PiTBUCATioN — As to cvidenoe of the, of a libelous paper . • 242, 243 

HofW tiKinakiBg contents and, of a libeiouspapsfniky be pnv^e^ ' 24N245 



PURCHASE. 

 

FoscBASB— As to 8, of land by an agent in his own name by ve^eit and'Ibr 
the benefit of ins principal ^ ' • .. . . : 

As to a» of land in fee by an alien . . • . ' . 

Efieet of a porchaser at auction under an order oi Covrt sellings bls^ ibr 
an additionai sum . . . '^ . - 

As fe the object ef a, being frand *. • ' >- - ^ i ' 

Right of a mercantile firm, to, real estate in the name of ibefirnt 
. ;  As to. the right of one who has been defrauded in: the, of 'property 
As to, of real estate with partnerriiip fonds for the use of the firm 
As to, of cotton by sample . • • • 

Effect of representations to induce a, of goods « 

As to, of outfits of a vessel by an agent . • - * 
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PURCHASER. 



PuicHASES — As to the right of principal to daiin the money fiom dle« lor goods 

sold by his agent . . • 

^ iVhep a, acquires only an instantaneous seisin ' - > ■' '■'■'.' 

Effect of a, at auction under an order of the Court selling his pnidiAe 

at an advanced price . . . « 

As to preserving a lien on property against a hona fi4«$ 
When a deed though unrecorded passes the whole title to a^i ' • 
As to an in&nt neglecting to state his title to the, of his proper^ ^ ^ 
As to a judgment creditor becoming a* at sherifif's aal^ . • .. ^ 
Effect of a fiilse representation to, by vendor • •• • V . 

When the obligation of* enures to the benefit of the mortgagfO ;. • 
As to mortgaged premises sold to different, in parcels • 

Rule of law as to recovery back of money by, at a sale under ft wM 

authority . *. : .i . • 

As to cotton sold by sample and no warmnty taken by, • • 

Rnhe as tc» recovery by, who is satisfied without warranty' ' •' ' ' 
Right of owner of stolen goods to maintain detinue /or trover ilgainst 

the, from the thief 
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FuicBAssB— Uabili^ of, for fraodttfynt ^ e j^ynm lf m 

Efiectof uiagr^emenrby, to occ^t vendor'f tiUe wiJifat diipfte 2SB 

As to; bein|[ bound tq accept the title . . ' * • 'Sf4l 

Effect of 'a» agreeing to tfike lai^d incumbered with the.widow'f title to 

dower '• M» 



PURCHASE MONEY. 

fpwD9^§K Moiiffi-fi^lQrlkw rii^toC ;|Kiaoipal to acciii9liea:liMrr ftr.goodi»MU 

bjrhli agent . , 9 
As to bnd pnrehased bj an alien ^^^d mortgaged for the, .It 

Ai to mteifst of Tcndee having a bond for title when the, is paid .. 35 

AffHbffei)Wi)|WP<y)aoldii>dop the land . .104 
fxde of lair u to reoorery back, of, by jianshasar at a. sale niodsr a roid 

. aathorlQr ... . . 191 

^i^|.i|j awnpltt^ itdkpfiBj^ antaetisB for.fMirt of. thr, of ianrb asld 242 

; Rele^ «f dowyr by the vidow saving only htr right to, 24S 
.^ to tha qocftion whether the widow was entitlod .10 one ibitid>of ihe^ 

. «Mlll4r « . . 247 

yhen f pt^WHl^itCiiwri liiiiOfiiaf the, . * 247 
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Fmtais-^As to money in the hands of a, being liable to attachment 
As to a» beuig a diriraning agent of the government 
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](f»— As tqttaUlity 9f owner of^fjog damaya hyiij^tfigeiwo: of jittot 
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^ JRIIALjpeTATB. 

R«AL EsTATB — Aa to wtiat jnSMff by an asrignment of all his, 

As to protection of lien upon jjefendant's snbsequently acquired, 
A traasfer of, in trnatfbr the purpose of securing it 
Right of a mercantile firm to purchase, in the name of the firm 
How,' pordhased wfth parmership fiinds is conndered in Equity 

» . I •• •  
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RECEIPT. 

||;i0n?T^Aa to die, of^ attomoy far a note. placed in hia handa^MliQg nfgo- 

,.,^a^la • . • • .17 

As to a general, endorwd on the back of a bill « « . 29, 30 

Aa to whether a writing waa a mere^or a contract • • 47 
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RECEIYBR. 

J^I^BQinnt— -As to appointment of» In a jndgment ereditoi's anit 

Ab to an o^der for a, being eqniralent to sn aetnal )<▼/ on the property 
Effect of an oriter for a, being made b^Toie the petition in bankrupted 
watpreaentfed 
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RECISION. 

RiciBOir--F-What a tnrty entitled to reaeind a oontract for fiiilure of consider- 
ation maat do. . . . . .49 

When the party entitled to, may bring an action without re-delWery 49 

When the party entitled to, could bring an action for moupy had and 

receiTcd ... .49 

As to a partial, of a commiasion in lunacy . . 159*155 



RECOGNIZANCe. 
RsooeifUARCS — As to a teire facias on a, of* luil in error 
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RECORD. 

9#GpX]»-^When the Court mi|y, amend its, , » , 

Aa to a loflB of some of the notes so that the, cannot be completed 
What the, must contain for the case to be decided on its merits 
As to appellant being, entitled to relief when< he is not in fault as to the. 
As to a notarial certificate when it was the only, kept by notary 
When the, books of a corporation are evidence of its corporate ac^ 
Who only are benefited, by failure of grantor to put bia, deed on, • 

As to the will of the wifo which was proved and admitted to, 
W^re the, should hare been admitted in evidence under the generel 



As to the, of a mortgage being equlyaieiit to an actual deliver/ 

As to a copy of a will in the. 

What 'is to be taken as admitted unless the, shows the contrary 
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RECOVERY. * 
Rmovbrt — ^What snch an abandonment as entitles the assured to, for a total 

loss • • • • • 1 

As to right of principal to, his property in the hands of his agent 6 

As to, of money lent to be bet upon a presidential election . . 96, 97 

A bill of sale no obstacle to, upon a parol contract . 49, 44 

As to, back of money paid on a contf^ct by a party entitled to rescind 49 

W1ien% devise by the wife {iresents no obstacle to, by the heirs . 79 

When no, can be had upon an adwiniitmiion Jbiond . • J|0. 
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RiooYBKT — ^When an infant may sae for and, his property from th« puivhaser 
When a dfclaration may be amended so that a part owner may, 
What does not stand in the way of the plaintiiT's, . , 

At to the record of a former, beiiu; given in evidence • 

A* to, back ef money voluntarily paid . . . 

As to .money paid on a mistake of the law being, back . . • 
As to the rule of law that a purchaser at a sale under a void authority 

may, back his money . , 

A suit to, the value 6f a trunk lost from a stage coach • 
What a complete defence to an action to, a part of the pnrchaae money 
of land sold . . ... . 

As to variance as to time affecting the legal right of, 
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Belief. 

RiLnr-— When appellant will be entitled to. 
When the Court will not, a bankrupt 

When the Court will, a bankrupt upon a summitry application 
As to, wbeif the validity of banknl^t's discharge is disputed . 
When the Court of Chancery will grant, 
As to, in Equity from mistakes in a deed . • 

When Equity will, from a judgment obtained by fraud • 
What the evideilce must show to hiduce the Court to grant, . 
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: « RELIGIOUS CORPORATION. 

REUOiotn GoBFORATiON — As to the right of a corporator in t, being derived 

by descent . . . . . -• > 63 

As to the nature of the association between a, and its corporators • . • 63 
How a, ia dissolved . . . . .63 
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Rbx— VHien a suit may proceed in, 
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RBMEDY. 

Rkmgdt— 'Wliat the appropriate, to contest the validity- of a diaeharge « . 23. 

As to the Legal, on a parol contract ... • 44 
What the, of a party aggrieved by the decision of a Board of Commis- 

sionen . . «... . 182 
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RiBAiKS— When moirgngee of vessel is not liab t for. 
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JIEPLICATICW. 

As to aTeraients in, to tiie plea • « * * • ' • ^98 

What not neceasary to Mate in the, ' • • • - - ^ 828 



REPRESENTATIONS. 

R£FRE8EWKA7j(aj(9r-£|reet of bolder being induced by, of the maker to take » 

gamingnote , . . • . 99 

Aa to a conspiracy to make a, knowing it to be false . .112, 120 

* As to, among collateral relatives o( the decedent • • • 154 

Effect of false, as to land by vendor . . • 156 

/ When vendor is in equity bound to make his, good • • . ., 15$ 

A sale of cotton by sample upon, which were not true . . 193 

When an action on the case for &lse and fraudulent, was not main- 
tainable . . '. . • • 193 
An action for false* . , . • 193-901. 
As to, made with a view to obtain a slave, under value . . ' • • 238 



RESERVATION. 
Rbsbtatiqm— As to, of power devised by a deed of trust • • 71 
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RESIDENCE. 

Rbsidercs—As to notice of dishonor of a bill being lefiat the, pf drawer • 81 

As to an idiot being capable of gaining a settlement in her own ri^t by, 903 

As to establishment of a, . • . . 904 

As tp a person's rigl.ts being aflbcted by alienage or, in a foreign coantry 999 



RESIDUARY LEGATEE. 

RssmuAKY LssATSK— When the, took by devise and not by descent . 88 

When the creditor of a, cannot attach specific property of the aacce*- 

lion . • • 917 



RETURN DAY. 

&9TQBK Dat— E^t of an execution being made retunable at an ImpoariUa 
day • • • • ' I 

Diacielionaiy power of dheriff to sell^^previaas to, of the flaunitioii 
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. RBYBRSION. . 

■kmswH— When proper^ ooliveyed hf a deod'of tnMl» W^^ndoir cn<lh» 

death of her huband . • • « • 71 

Afltodowerinj of etuteaflttgiied tothe^wido«r«f thalMlMr « 76 

REVIEW. 

Kimwr-Wheii the Probat^Conrtf have no jurisdiction of a^iill of, • 1 

JA to jdriedictioft to ittae a hdbeat eorpUB for the poa^a&t ti,%'MUMk 

of the Dietrict Jadge 107 

revocation! 

• « 

ItirocAiov—AatOyOl a will 1)7 a lunatic . • • • 154 

RIGHTS. 

KfiS^^si^When a hfink suoceedsto the, of the holder of a Inll' • . 38 
ilow the, 'of one alfiigriree of a deed of tnut* executed in tfhothei' Bteftf' 

most be determined . . . • ' . 71 

Aa to roles which regulate the, and liabilities of holder and endorser 75 

Ab to, of intesute and iiis.adinialjMRitor • • « 103 
As to the presumed incapacity of an infiint to understand or protect hia- 

own, , • ^3B> »w 

As to an order without prejudice to. the, of others • 154 
When the sale of parcels covered by a mortgage must be according to 

the equitable, of different purchasers • • • 15S 

When a holder will be substituted again to his original* • • 159 

« * * 

SALE. 
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^iij&-iXbToi'6fpebbnarproperty by 'executor . .* •• 4 

What the usual practice as to secarity on, . • .4 

As to an interest not subject to, under an execution at law • , 83 
What such an interest as liable t<i seizure and, ninder execution of ftti 

- ^ faciat. . * . . . • • .35 

As to a parol contract for the, of a slave . • • ^ 

a As to fraudulent, of thie franchise of a corporation . • 5^ 

As to notice of, required "by a d^ed of trust . ' . ~ ' • 71 

As to, of an infant's property and his neglect to state his tttla 133-136 

What will not raise an implied affirmation of, • • 133 

Aa to a, of land by sheriff under a judicial process ' . 138« 139 

At of laad W sheriff utider an exsooiUon against the fina •, 1^ 

. How the proceeds of a, under a trust is to be applied % \ • iTv 

r Whei>Ta»^or paywiBnt is oofe Toid asin oonfemfiattonirf baaknijiMiy > 177 
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8ALSSUAN — flCIBNTEB-HKn^ FACIAS — SEAX9 STC« 



* Bali — Role m to po§BesBion confined to »baoIutet 

Efiett^ofa, of the wiie^s chose in aeiiohby ifie KiiM]^^ 
:' *RuIe.i)f iaw as to a/ under a void aathonty . 

As'to a, of 'cotton by sample ' . 
'Di^retipn of sheriff' as to, under execntion 
As to the, of a slitve on a UBurioua contract 
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Efiect of declarations of ventlor of peraohal propeijty made bel^ the, ^1, 938 



SALESMAN— DISCHAllCfB<»K 
ftiiii«iiAw-7l>Bcatfa&j0iH- Aa to the rightiof a. who is iUegaPy . diaekii^gd . 191, 139 



SClfiOTISie/ 

« 

StoniJUt — .What it is admissible to show t*pwv»^'ihe/ o»Ji0^ttM'afr«MiR|k 
diolfiledt lor forgery . . * • •* . •• .- 

. . . Wh^n the plaintiff most aver a, . « 4 . .197 

,A8 to allegation of a, t>eing made and :pisvedl* • . •-' 198,199 

As to argument for abolishing the use of tlis, . • • 198 

When the» was not necessary • ' • • 900 



seme FAeiAS/. 

Scisx Facias — As to a, on a recognizance of bail 

A motion in the Supreme Court for a writ o( • • 

When executor will be liable to proceedings againirt him l^^ 
What the, should state in such case • • . • 
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S«iir-^As to signing a bond without a, on a slip of paper attached by/t; wafer 33, 34 
Rule as to, being necessary tp constitute a sealed ipstrnment . 34 

As to a bill of sale under, for a slave . • 42, 44 

An action of covenant OH' a: conttndtUAsMf^ • . • 50 

As to articles of separation under, between husband and wilb . 948 
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SEAMEN 

Beaxer— As to money in the hands of a purser due to, being, liable t« attach* 

' med b^ creditor . . ' . ' . '' • 29l 



SECURITY. 



CJBCUKiTT— A note with, tak^n by adn^iaistrator for assets of estafa . , 

As to the'practicebr selling on short credit and taking noteVwi&£| 
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BBIZIIf — SEIZUBE — 8BNI0B • CREDITOR — ^SENTENCE — SEPAJLATB. 



Sbccritt— Ab to Pkobnte Cmirt eompelliog Administrator to appear and giva 

additional, . • 

Eflect of a general aangnment by insolvent debtor in tnut for, of en? 

doners • • . • . 

When i^intiff in attachment cannot be required to give any other, for 

costs . , . . ' . • 

As to a, ror a wagef being Toid . . • • 

As to additional, on a bond being required 
What given as eoUateral, for a note 

What constitutes a Hen or, . '• 

As to a deed of trast operative as, for the payment of money 
As to liability of, being an ultimate liability • 

As to a note or other, given in consideration of money woq at gaming 
When attorney could not retain tSK deeds as, for expenses 
As ts money On Ae, of a mortgage . • 

How the holder of a negotiable note taken as collateral, holds it 
As to a rale for, for costs 
Efleet of a new, given for a asBtioos note • • 
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SEIZIN. 

Suziir — ^As to a conveyance of land with covenants of, and warranty by par- 
lies having no title . . • • 



SEIZURE. 

SxxzuBi— As to an action for, of goods .39 

• When interest of vendee is liable to, and sale under ezecation of Ji. fa. 35 

As to movable property being liable to, . • • 64 

As to, of money in the sheriff's hands .... S2pS 

As to the -time an officer inust keep goods afler, • • ' 219 



SENIOR CREDITOR. 

Sbsior Cridiios— When a» does not lose his lien 
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SENTENCE. 



.S^nxNCi— When, of death could not be pronounced against the piisoiier bat 
Jndgment for the lesser puniahment- 
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SEPARATE. 

to, trials of persons jointly indicted for felony 
When deeds for the, of husband and wife are valid 
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SERVICE — ^SET OFF— SETTLEMENT — SHERIFF. 
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8e?asatb — When the wife will not be aided in any attempt to -violate articles 

of^ under seal . . . . 248 

As to the right of a wife to acquire a, estate • • '246, 253 



SERVICE. 

Sertice — As to compensation (or, in the form of a commission 
Validity of the, of a writ by a depaty sheriiT . 

Right of execator to credit for fees paid to counsel for their professional. 
Right of a justice of the peace to pay for the performance of private. 
When the law implies no obligation on the part of the father to pay for 

his daughter's, . . . • • 

As to the, of a salesman . . • . . 

As to the right of parents to the, of their children . . • * 
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76 
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SET-OFF. 

8sr-0FF — ^What overreache-s the plaim of the bank^to, against a credit 
As to making use of an assigned judgment as a. 
As to an assignment to enable assignee to make a, , • 

' When air claims between estate and creditor are subject to be. 
As to breaches of contract being, against each other • 

As to right of, on an appeal to commissioners • 

As to having post notes allowed in, • * « • 

As to endorsee of an overdue note taking it subject to, . 
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39 
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46 
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- SETTLEMENT. 

QMTrusMVST — When a, of his account by an administrator is void . 

With what an administrator is properly chargeable in the final, of his 
account . ' » . • • 

Wlio may sue administrator for a balance due the estate npon the, of ids 
« accounts . . . . • 

As to the rigl^t of an individual corporator to make, • • -* 

As to th) proper tribunal for, of adversary claims to property 
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SETTLEMENT— IDIOT. 

SiXTLXMSEiT— Idiot — ^How a person twenty-one years old may gain a, in a 

town . ' . • • . 202-204 

Whed a female non comp09 mentis was held capable of gaining a, 202^-204 



SHERIFF. • 

to authority of Judge of Probate to command, to take property 
out 'of the hands of administrator « . • 
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SBBEIFF'S SALE — SBXP — SIQNATUBX. 



Baiiirr-*-Aa to oosts of, for execution of a void procen ■• ... B 

Ab to money in the, hands being subject to lien of JS. /a. . • 15 
When debtor cannot set up that the, reiuaed to levy . .63 
When, cannot take advantage of irregularity of execution . •85 

Ab to a jury summoned by, . . « 102 
What the only evidence a, is bound 4o regard on the sale of land under 

judicial process . 138, 139 

As to a liist of names drawn from the grand-jury box by the Court for» 

to summons as jurors . • . . . 143 
As to ejectinent lying for any thing of which the, cannot deliver pocH 

session ...... 145 

AJB to levy of attachment uik)n a steamboat by the, • . 147 

When real estate of a firm may be sold by, under a fi.Ja, . 155 
^When a, sale of partnership estate under an executi^m against the firm 

will convey the whole estate % . • 156 

When a, is not bound to levy on personal property • • 203 

Discretion of, as to day of sale .... 205 

Responsibility of, for paying over nioney in violation of an injunction 205 
As to a, becoming liable for a failure to collect money upon an execu^ 

tion • . . . • ' • . 205 
When an action will lie against, for delay . • . 205 
' As to money in, hands subject to lien of execution . • S05 
As to rigfalt of part owner of steamboat to damages in an action of tres- 
pass against, • • • • , • 214 



SHERIFF'S SALE. 
Sbsrot's Sale— As to the first judgment creditor becoming a purchaser at. 
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siiip. 

Bbif— Bfllef of' a- letter to &fc underwriters informing l^nitt 'thftt the, is lottl^ . 

stranding . . . . . • 1 

Action on a policy of insurance efKwtied on a, whidi WSa kifi^ • 185 

Plea that the, was uniseawbrthy . • • ISS^ISS 

As to a special partnership in, as well as cargo • • 216 






SfONATURB; 

s to a, to a bond without a seal . . • • 33, 34 

£&ct of a holder of a note suffering the, of one of the sureties to be 

erased . . • • • 161 

When the, of the maker of note need not be proved . . 205 

4* to the neceawtry proof of, in an action against the endorser of a ;. 

note . ^ . ... . • 8W 
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Ncoenity of proving some of the poeeiie wodii apdBtn'ia vofioiw of 
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SLAVJi 

Wnen we burden of proof ia 09 him iKFttb elainii a colored pbrddti* 

S0 a« • 4(1 t 

As to money earned By a, over his wages ' . . . 908-S18 

Ab to (he acquisitions of the, being the property of th<^ mdktet' . 308 

As to an executory contract Mrith a, . • 208-«2KV 



SOLICITOR. 

iMjcmm — ^When -the conmKurieaiSoii of an agent empkyed by^ai anr: priTi- 

leged . • ... 185-187 



gPieclFiC PERFORKAWtB.' 

«. 
iSihcto PBRfOKMAircB--^'#hein'' ^ Court of Chaneery^ dote iiot:iiitcilei»by* 

wayof dfjcreeing, . . . . " . 

As to a bill filed by vendor for, . . 
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STAdE-COACH; • 

* • 

MiOE-CoACH— As to competence of plaintiff to prove th« contents of his ^ook' 

lost from, ..... 818-814 

As to evidence of the usual coursis of a, office . • SlO 

How the conditions of a line of,' are sufficiently made known • Sit 



STATUTE. 

tt^TDtB--»>E&ct d* a-ssttlsiiii?m of his account by oqs administrator without 

giving the notice prescribed by the, . * 
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Wm— As to iach a reduction to po weaDi on as to destroy the, interest ISO-lSSS • 

How onl^ the, title by survivorship to her eAo«« in action can be banred 18(X-189 
When deeds' for the separation of hoaband and, are valid ' • ,• 5^^ 



WILL. . . - 

V 

WtLL — As to a, by a feme covert or a feme eoU whose estate was conveyed 

to a trustee by deed of trust . • * '. 73 

As to a, of a husband who died pending the question of alimony and 

«>bse<|<iettt to decree of divorce . • . " • 77 

w Power of Chancery to suspend proceedings in lunacy to enable die 

kuiatic to make a/ . • ' ' • • 15^155 

As to a, duly admitted to probat<* « • ' • • Uih 



• WITNESS. 

Witness — Effect of an arbitrator questioning a, .in .the alis^noe of tl^ Jff^., 1^ 

As to a bankrupt being a, in trover by nis asn^ee • ^ • r ^ 
As to executing a bond in presence of . . • « • 33 
Efiect of a colorable fssigpment to make ^ a legal,ida|n(iif , pr, • f 37-40 

As to an assignee of a ckoae in aetion being a, for the assignee 37 

As to, being examined in presence of the prisoner . . 58 
When the agent of a corporation is a competent, against the drawer or 

^endorser of bills drawn OA hin^ • • . • , * •  JS9i 

What necessary for, to ^ti^ (o |et in a. deed pn eviiii^^Qe • 7\ 

When aperson Who is a guaraptpr ii a competjst^tffor .the, ohUgor • 103 
As to ija v^es^thpiysh Jiii^ as hnsl^fmd. «^id vvile .bsiQgi Ua pr wioit . 

other . . . • • 108 
When one of several partners who are plaintif& is a competeBt^ ibr th« 

defendant . . ' . • • 173 

Who a competent, to prove the contents 'of a tr^i^iL^^lgpt ipro|n. a. stage- 
coach . . . , mt • 910 
What not sufficient to authorise thO; iepositipn.pf a« to^lw r$iafl.ii|.«ri« 

deuce . . • • • 910 
When a vendor of j^ispi^al pjropei^y .is a cpmp^te^t^ to ^ rpfe J||e }^ 

no title . . . • • . . • ; 949 

As'to a, being liable to a suit for evidence given by him • 953 

What a, cannot be asked .'..«• 953 

When, cannot be im]ieached by experiments • • 953 
W)ien op6vdfffei«i4|pt j» a.competent* fo^ his |ico(m]diee . .... r3f9r' 

Wjien the deposition of a, may be read in evidence afUr his death 95i 
As to, helng rendered incompetent by. .the commission or eonvktion of 

a crime . ' . • 954 

What the true test of the interest of a, . - • • 956 
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WRIT. 

Wia-— A« to entry ander a, of poflsesaion » • • fi$ 

When the proper judgment is that the, be quashed . • • 75 

Aa to the aenrice of a, by a depaty sheriff • • 7<» 

Aa to the fiicta returned to a, of Aa6ea« eorpu9 . 123 
Aa to Talidity dT an execution isined ^pon a confeaaion of judgment 

which appeara on Um» . • . . 140 

Aa to levy oa a steamboat by a, cf attachment . . 147 

Aa to coat in the proeecution of a» of tup^sedeat • 166 
When an action will lie againat the sheriff for delay in putting a, of 

execution in force . . • 3951 233 

^ to endorsement on the, stating the amount to be leas than it |ieaUy la S56 



WRIT OF ERROR. 

WsiT or EssoR — When an amendment is not within the range of a» 
What aasigned for error in a, . ' . • 

Aa to remedy of .petitioner in the prosecution ojf a« • 

When no appeal or, will lie from a judgment • 

Aa to argument of the case on a« . * • • 

What aasigned for error on the removal of a caoae by«J 
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WRITING. 

WhiTXva — 'Aa'to an agreement by a memorandum in, • • 

Aa to -contracts in, being varied by parol evidence • 

When'aa agreement ia not required to be in, • • 

Aa to an aotion on a contract in, without afiixing date of payment 
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WRITTEN CONTRACTS, 

WBtmir CoirT]UGT»-rAs to the rule which excludes parol e^ndenoe when 

oflered to contradict a, . • • 11 

^ ' Aa to the necessary seal to a, • . •• • 34 

Aa to a, in which a variance appeara • • • .41 

What may be slfown by parol as to performance of a, . • 45 

Aa t6, for the purchase of interest in mercantile firma • , 67 

When equity will correct a mistake of draitaman in a, • 78 



WRITTEN INSTRUMENTS. 

* 

WiimH- IirsTRuicsirrs — ^When the real intention of the. partlea appealed 
from a, • ' . . . • *• 

As to a party-aigning a, with his initials • . • 
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